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THE EVOLUTION OF A PERMANENT INTERNATIONAL 

JUDICIARY * 

In his instructions to the American delegation to the Second Hague 
Conference, Secretary of State Root pointed out as the weakness of 
the present system of arbitration the prevalence of diplomatic ideals 
instead of purely judicial ideals in practice and procedure, and stated 
it as his opinion that the creation of a truly permanent international 
court composed of professional judges, who should act under a sense 
of judicial as distinguished from diplomatic responsibility, would 
increase the confidence of nations in arbitration and render the re- 
course to this method of settling international disputes much more 
frequent. Secretary Root's statement is so important in itself, the 
reasoning is so clear and unanswerable, the proposal to establish a 
permanent international court of justice so cleancut and precise, and 
the details which he specifies so simple and apparently self-evident, 
that I shall quote and comment briefly upon this passage in the in- 
structions. " There can be no doubt," he says, " that the principal 
objection to arbitration rests not upon the unwillingness of nations 
to submit their controversies to impartial arbitration, but upon an 
apprehension that the arbitrations to which they submit may not be 
impartial. It has been a very general practice for arbitrators to act, 
not as judges deciding questions of fact and law upon the record 
before them, under a sense of judicial responsibility, but as negotia- 
tors effecting settlements of the questions brought before them in 
accordance with the traditions and usages and subject to all the con- 
siderations and influences which affect diplomatic agents. The two 

* The substance of the present article has appeared in The Hague Peace Con- 
ferences of 1899 and 1907, Vol. 1, pp. 188-193, 460-464; and in the following 
addresses: 1. Judicial Proceedings as a Substitute for War or International 
Self-redress, published by the Maryland Peace Society, February, 1910. 2. Prog- 
ress toward an Iniernalio al Court of Arbitral Justice, delivered at the Lake 
Mohonk Conference on International Arbitration, May 19, 1910, and printed in 
the Report of the Proceedings for that year. 
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methods are radically different, proceed upon different standards of 
honorable obligation, and frequently lead to widely differing results. 
It very frequently happens that a nation which would be very willing 
to submit its differences to an impartial judicial determination is 
unwilling to subject them to this kind of diplomatic process." * 

It is but natural that the Supreme Court should be the prototype 
of the permanent tribunal which Mr. Koot has in mind, because it 
was created by the original thirteen States, and in the one hundred 
and twenty years of its existence it has decided many controversies 
of an international character between the States of the Union. " If 
there could be," he says, " a tribunal which would pass upon questions 
between nations with the same impartial and impersonal judgment 
that the Supreme Court of the United States gives to questions aris- 
ing between citizens of the different States, or between foreign citi- 
zens and the citizens of the United States, there can be no doubt that 
nations would be much more ready to submit their controversies to 
its decision than they are now to take the chances of arbitration." 2 
In a later portion of the present article I shall endeavor to show how 
the Supreme Court itself developed from an imperfect form of 
arbitration by temporary commissions. 

In the next place, Mr. Root instructed the American delegation to 
propose such a permanent tribunal to the Conference. " It should 
be your effort," he stated, " to bring about in the Second Conference 
a development of The Hague Tribunal into a permanent tribunal 
composed of judges who are judicial officers and nothing else, who 
are paid adequate salaries, who have no other occupation, and who 
will devote their entire time to the trial and decision of international 
causes by judicial methods and under a sense of judicial responsi- 
bility." 3 The delegation complied with its instructions and secured 
not only acceptance of the principle of permanency, but the adoption 
of a draft convention regulating the organization, the jurisdiction, 
and procedure of such a tribunal to be known as the Court of Arbitral 
Justice. 

i Foreign Relations of the U. S. (1907), part II, p. 1135. 
2 Foreign Relations of the U. S. (1907), part II, p. 1135. 
a Ibid. 
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Finally, Mr. Root stated in a single sentence the foundations upon 
which the proposed international court should rest. " These judges 
should be," he said, " so selected from the different countries that the 
different systems of law and procedure and the principal languages 
shall be fairly represented. The court should be made of such 
dignity, consideration and rank that the best and ablest jurists will 
accept appointment to it, and that the whole world will have abso- 
lute confidence in its judgments." 4 The first article of the proposed 
court embodies Mr. Root's instructions because it is to be " composed 
of judges representing the various juridical systems of the world." 

It is not my purpose here to discuss the Court of Arbitral Jus- 
tice, but to show by a somewhat detailed examination not only the 
feasibility of Mr. Root's proposal, but how arbitration has uncon- 
sciously or consciously developed into judicial procedure, and how 
arbitration by contract of the parties to a quarrel or dispute became 
a substitute for self-help. Indeed, arbitration stands midway between 
self-redress, whose excesses it has stayed, and judicial decision, whose 
disinterestedness and impartial determination it foreshadowed. Arbi- 
tration is, therefore, not an end in itself, it is but a means, and 
marks a stage of transition from private lawlessness to public peace. 
As proof of these assertions, I shall examine in some detail the 
growth of Roman law, from the period of self-redress, through the 
period of arbitration by contract, whether the arbiters were solely 
judges of the disp'Utants' choice, or, as in the later period of the 
Republic, persons selected from a panel of judges or arbiters, until 
the period of the imposition of the judge by the state and the execu- 
tion of the judgment as an act of state in the later Empire. 

I shall next show how arbitration between states by arbiters or 
judges of their own choice stayed self-redress, and how, in 1899, the 
First Hague Conference unconsciously followed the course of Roman 
judicial development by creating a permanent panel of judges from 
which the judges for the temporary tribunal should be chosen. And 
I shall, by a concrete example taken from the history of the United 
States, show how the system of the temporary tribunal with judges 

4 ma. 
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of the litigants' choice was merged in the Supreme Court of the 
United States, which was, by express agreement of the States repre- 
sented at the Constitutional Convention of 1787, invested with juris- 
diction to entertain and decide suits between the States, with the 
result that the Supreme Court assumed the proportions and exercises 
the functions of a permanent international court, originally for 
thirteen, but now for forty-eight States, composed of judges acting 
under a sense of judicial responsibility in the determination of dis- 
putes between the States of the American Union. 

The analogy between the development of judicial procedure in that 
system of law which lies at the basis of the law of most modern nations 
and which has largely entered into and given form to international 
law, and the growth of the system of arbitration between and among 
the states forming the family of nations, will, I believe, indicate the 
course of judicial development none the less real because unconscious ; 
and the experience of the United States under the Articles of Con- 
federation with temporary commissions of arbitration will show how 
public arbitration, just as private arbitration, glides insensibly or 
unconsciously into a permanent judicial institution ; so that the estab- 
lishment of a permanent international court of justice is in such strict 
accord with the course of judicial development as to appear inevitable. 
In predicting that an international court is inevitable, I do not mean 
to assert that it will duplicate or resemble in all respects national 
judicial institutions. The existing conditions between nations recog- 
nizing no superior require that the court be a creature of contract 
and negotiation of the parties to its creation ; it can not be super- 
imposed by the statute of a non-existing international legislature; 
the execution of its judgments must depend upon the good faith of 
the parties litigant, not upon the efforts of an international sheriff 
or marshal clothed with the power of the international community. 
Good faith on the part of the litigating nations, controlled by an en- 
lightened public opinion, has been sufficient to secure compliance with 
the awards of international commissions and tribunals, and there 
seems no reason to provide for an emergency which has not yet pre- 
sented itself. 

For the purpose of tracing the development from self-redress to 
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arbitration by private contract, and from arbitration to judicial pro- 
cedure as illustrated by the growth of the Roman judiciary, I shall 
rely upon certain well-known writers. The facts are patent and only 
require to be analyzed and interpreted. They suggest of themselves 
the analogy with international development, which will, however, be 
pointed out as occasion arises. For the various steps in the process 
by which arbitration stays self-redress, or permits its employment 
only when the litigant does not comply with the award, and by which 
voluntary arbitration of the parties becomes a compulsory process in 
which the state cooperates with the litigant in framing the issue and 
appointing the arbiter or judge chosen or agreed upon by them, I 
refer to and rely upon the following authorities : 1. Matthiass, Ent- 
iviclclung des Romischen Schiedsgerichts; 2. Sir Henry Maine, 
Ancient Law; 3. von Jhering, Geist des Romischen Rechts; 4. Moyle, 
Imperatoris Justiniani Institutiones. 

In the brief introduction prefixed to his monograph on the develop- 
ment of Roman arbitration, Professor Matthiass shows the general 
existence of arbitration in the primitive periods of the Indo-Germanic 
peoples and the transition from self-redress of the disputants to the 
intervention of the state. Sir Henry Maine states in a few brief 
but luminous sentences that the whole system of procedure of the 
Roman law originated in the repression of self-help by the Legis actio 
per sacramentum, which presupposes a quarrel between private dis- 
putants and a stay of the resort to force, by the substitution of a 
wager as to the right of the parties to the object in dispute. This 
fruitful conception is borne out by the actual procedure obtaining in 
the latter days of the Republic as appears by the account of the actio 
per sacramentum given by Gaius in his Institutes. Professor von 
Jhering shows by a careful analysis of the Roman forms of action 
that arbitration by private contract was their necessary prerequisite, 
and that they can only properly be understood by setting free the 
spirit from the letter in the procedure of the historic period of Roman 
law. And, finally, Dr. Moyle, relying upon von Jhering and Maine, 
sums up in a few measured paragraphs the process of development 
from self-redress through arbitration to a permanent and official 
judiciary. 
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It is difficult to resist the temptation to quote at length from Pro- 
fessor Matthiass, but a few isolated sentences will have to suffice for 
the present purpose, with a reference to the translation of the intro- 
duction to his monograph which follows this article : 

The arbitration of controversies can be proved to have existed in the 
earliest historical times; it is an institution which was known to the 
primitive Indo-Germanic peoples, and its antiquity becomes comprehen- 
sible to us when we consider it as a symptom of a definite period of civil- 
ization during which the transition from self-help to state-help was being 
brought about. 5 

The learned author considers arbitration to have arisen in the epoch 
when the community recognized the binding nature of the rules of 
law, appreciated the value of human life and property, deprecated 
the resort to arms, and prevented the wrangling disputants from ap- 
pealing to force, at least in the first instance. The parties in conflict 
turned to a third party who possessed their confidence, to decide who 
was in the right or wrong. Professor Matthiass points out that a 
failure to accept the decision of the third party aroused the dis- 
approval of the litigants' henchmen, who consequently were the more 
disposed to help the victor in the execution of his right. He next 
shows that the moral result of the transaction was enhanced if the 
award was delivered by a person clothed with political or religious 
authority, such as the chief, king, or priest of the community. 
Physical strength gave way to a wager as to the right of the contend- 
ing parties, and, as a pledge of earnestness, each deposited with a 
third party a wager, forfeit of which to the victor was a compensation 
or satisfaction for the denial of his contention. The transaction is 
indeed very simple, but in the wager and its forfeit Professor Mat- 
thiass sees the origin and the oldest form of arbitration. The award 
decided not merely that the victor was entitled to the wager, but that 
he had the moral right to resort to self-redress. 

The wager as a sanction of the right or wrong involved in a con- 
troversy is, according to Professor Matthiass, not merely a custom or 
primitive institution of Indo-Germanic law ; it likewise existed among 
the Northern peoples as well as among the Greeks and the Romans. 

5 See appendix to this article, p. 341. 
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As Professor Matthiass points out, the parties in conflict were not 
content with the abstract determination of opposing views ; the victor 
wished the concrete result, namely, the possession of the object in 
accordance with the award, either by the voluntary action of the loser 
or through self-help, for in the eye of the community the victor was 
himself entitled to enforce the right recognized by the award. The 
subsequent development and the establishment of arbitration as a 
public institution are thus described by Professor Matthiass : 

It has already been briefly mentioned elsewhere that the contending 
parties addressed themselves to a judge to award the wager, who was the 
representative of an authority either religious or secular, then existing in 
the community or in the process of development. The advantages of this 
are obvious: The arbiter possessed legal knowledge and impartiality; 
his decision carried the necessary weight ; the arbiter had at his disposal 
the moral or physical means either to bring about the voluntary fulfill- 
ment of the decision or to compel it from the recalcitrant. The appeal 
to such authorities led of necessity to the situation where the arbiter 
became judge. And this process was brought about all the more surely 
when the arbitrator himself was interested in increasing his authority. 
This course of development necessarily led little by little to a modifica- 
tion of the primitive wager. Self-help was now in principle done away 
with through the development of law and of state-help. The ancient 
contest of opinion had in consequence lost its practical significance; and 
although the form of the wager was preserved, the new wager was merely 
a method of procedure. In like manner the function of the wager 
(stake) changed. Whenever the authority that was appealed to guar- 
anteed the execution of its decision, the stake could be considered as per- 
forming the function of an equivalent of the sum awarded the arbitrator. 
It would, of course, not be against the spirit of the wager if the amount 
thereof were adjudicated to a third party. Even, as is the case at present, 
the victor might find his satisfaction in that a third party profited by the 
decision. 6 

The idea of staying self-help by the resort to arbitration is ad- 
mirably brought out by Sir Henry Maine, who breathes the breath 
of life into what appears to be the oldest of Roman actions. He 
declares the proceedings before the early tribunal to be an imitation 
of the act of the disputants who stopped quarreling and submitted 
their case to the passer-by, and he speaks of the magistrate as " care- 
fully simulating the demeanor of a private arbitrator casually called 

c See appendix to this article, p. 343. 
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in." The same eminent author declares the legis actio per sacramen- 
tum to be the oldest judicial proceeding of Rome, and that out of it 
" all the later Roman law of actions may be proved to have grown." 7 

Turning now to Gaius, whose authority Sir Henry Maine vouches 
for his theory, we find that the Roman jurist gives an account of this 
form of action which, universal in the early days of the Republic, 
gave way to the more plastic process of the formulary system which 
had grown up in custom and was recognized by statute in the last 
century or century and a half of the Republic. 

Gaius, writing in the second century after Christ, informs us that 
the sacramentum was the general form when no other mode was ap- 
pointed by law, and applied to real as well as personal actions. The 
thing in dispute was brought into court, if this could conveniently be 
done, and the litigants claimed the property in the presence of the 
pra?tor ; if the property in question could not conveniently be carried 
to or laid before the prsetor, " a portion was brought into court, and 
the formalities were enacted over it as if it were the whole. If it 
was a flock of sheep or herd of goats, a single sheep or goat, or a single 
tuft of hair was brought ; if it was a ship or column, a fragment was 
broken off and brought; if it was land, a clod; if it was a house, a 
tile." 8 The parties and the subject-matter of the dispute were thus 
before the magistrate. In the instance from Gaius, the dispute is as 
to the possession of the slave, whom the claimant grasped, saying: 

" This man I claim, as proprietor, by due acquisition, by the law of the 
Quirites. So as I said, see ! I have covered him with my spear," where- 
upon he laid his wand upon the man. The adversary then said the same 
words and performed the same acts. After both had claimed dominion, 
the prsetor said: "Both claimants quit your hold," and both quitted 
hold. Then the first claimant said, addressing the second: "Answer 
me, will you state on what title you found your claim ? " and he replied : 
" I perfected my title when I covered him with my spear." Then the 
first claimant said : " Since you claim him in defiance of law, I chal- 
lenge you to stake five hundred asses upon the issue of a trial," to which 
the other answered, " I accept the challenge." * * * The prsetor then 
awarded to one of the claimants possession of the thing pending the suit, 
and made him bind himself with sureties to his adversary to restore both 

''Ancient Law (Pollock's edition), p. 362. 

» Gaius, Instituliones juris civilis (Poste's edition), ch. IV, § 17. 
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the subject of dispute and the mesne profits or value of the interim pos- 
session in the event of losing the cause. Both parties gave pledges to 
the pra?tor for the penal sum which the loser was to forfeit. The wand 
or straw which they wielded represented a lance, the symbol of absolute 
dominion, for the best title to property was held to be conquest. 9 

On this passage Sir Henry Maine makes the following comment: 

Such was the necessary preface of every ancient Roman suit. It is 
impossible, I think, to refuse assent to the suggestion of those who see 
in it a dramatization of the origin of Justice. Two armed men are 
wrangling about some disputed property. The prastor, vir Pietate 
gravis, happens to be going by and interposes to stop the contest. The 
disputants state their case to him, and agree that he shall arbitrate 
between them, it being arranged that the loser, besides resigning the 
subject of the quarrel, shall pay a sum of money to the umpire as a 
remuneration for his trouble and loss of time. 10 

It would be presumptuous to add a touch to the picture, which is 
complete and persuasive of primitive custom and procedure. The 
armed struggle, for the disputants were originally armed, has given 
way to peaceful settlement. The wand placed upon the object is 
merely a step in the process, the original meaning of which is lost 
upon the parties. The assertion of property and the readiness of the 
plaintiff to make good his assertion by force, the counter assertion 
of the defendant and his equal readiness to maintain his right by 
force, which were at first grim realities, have, in the process of time 
and civilization, become fictions, but they are fictions which point to 
self-redress and can only be properly understood by the law of self- 
redress. 

In a remarkable passage in his Geist des Romischen Bechts, Pro- 
fessor von Jhering deals with the primitive determination of a dis- 
puted right, after showing that self-redress had full sway when the 
right in question was formally admitted or was not the subject of 
dispute. The learned author points out that while some peoples ap- 
pealed to the Deity or higher power, the Romans adopted the method 
of settling legal controversies by mutual agreement. He regards the 
recognition of this fact as essential to a correct understanding of the 

• Gaius, Institutiones juris civilis (Poste's edition), ch. IV, § 16. 
10 Ancient Law (Pollock's edition), pp. 363-364. 
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legal institutions and procedure of republican and imperial Rome. 

Tims, 

the party whose right was disputed by his opponent proposed to the latter 
arbitration by an impartial third party, or else left the decision of the 
matter in dispute to his opponent's conscientiousness, that is, he requested 
him to declare under oath the non-existence of his right. If the 
opponent accepted either the one or the other proposition, the further 
course followed naturally; the decision rendered by the arbiter, or under 
oath, was based upon mutual agreement ; it was, therefore, binding upon 
both parties; it established an undoubted right, and consequently the 
legal power of self-help. But, what became the situation when the 
opponent declined to accept the proposition of the claimant? By his 
refusal he passed judgment upon himself ; for, why refuse if he was con- 
vinced of his right? He showed that he had no confidence in the 
righteousness of his cause; and no injustice was shown him who thereby 
cut off every chance for a decision, if in his refusal there was found an 
indirect confession of his guilt. Self-help (if not quite the legis actio 
per maims injectionem) had free play against him. 11 

Von Jhering next states in a single paragraph the transition from 
private to public arbitration. Thus, 

The institution of arbiters, as well as the extra-judicial oath, set aside 
the practice of self-help by affording to the presumptive claimant the 
possibility either of bringing the dispute to a decision, or at least of 
forcing the opponent morally to the wall, and to compel him by his 
refusal to the indirect confession of his unjust claim. In even a later 
period of Eoman history both systems were unusually popular and cus- 
tomary, and both in solemn form reappear in later Eoman judicial pro- 
ceedings. In the latter system I see nothing else than the residuum, 
reduced to regular and permanent form, of the custom which had long 
before existed, where the parties themselves decided legal controversies 
by agreement. The extra-judicial oath becomes the judicial oath, the 
arbiter becomes the public judge, and neither of the two loses (sur- 
renders) the former character. 12 

After noting the distinction between the ancient judge and the 
modern judge, who was appointed by the state, and who not merely 
declares but carries out the law, von Jhering then proceeds to say : 

The Eoman judge was not invested with this function; he exercised 
the same functions that belong to every arbiter. The striking similarity 

u See appendix to this article, p. 348. 
12 See appendix to this article, p. 349. 
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between the two led a Roman jurist to remark: Compromissum (selec- 
tion of an arbiter) ad, similitudinem judiciorum redigitur. In later 
times it may have seemed natural to look upon the judicial office as the 
original of which the institution of arbiters was only the copy. 13 

Von Jhering next maintains that as the magistrate was originally 
the chosen arbiter of the parties, so it became in time his duty to co- 
operate with the parties, not as arbiter, but in the selection of the 
arbiter, who, though appointed by the magistrate, was chosen by the 
parties and designated at their request. As this is the crux of 
the question and makes the entire procedure in civil actions flow from 
the private contract of the litigants, as a substitute for self-redress, 
it is translated and quoted in full : 

It may have occurred frequently that the parties sought arbitral 
decision from a magistrate who had distinguished himself by his knowl- 
edge of the laws or by his integrity. Fulfillment of their wishes, in so 
far as the magistrate was concerned, was originally looked upon as a 
matter of honor; in time it became his official duty. An overwhelming 
number of such requests led the magistrate to suggest in his place some 
other qualified person, as well as to refuse, once and for all, to hear many 
controversies. If the later law restricted the number of cases to be 
heard, then the earlier law must have heard fewer yet. The sole differ- 
ence between the ordinary arbiter and the arbiter designated by the magis- 
trate, or the magistrate himself when he decided that the question was 
within his own jurisdiction is, that the former had first to be requested 
to take charge of the case, while the latter's co-operation was certain 
wherever custom or law had established his official function; in all other 
respects they were equals. The arbiter owes his power to the choice of 
the parties ; he is merely their agent ; his function solely consists in pro- 
nouncing sentence ; the carrying out of this sentence is left to the parties 
themselves. In like manner, the judge of the old Roman law derives 
his authority only by appointment of the parties. This is clearly proven 
by the fact that a legal controversy cannot be instituted when the oppo- 
nent refuses his consent thereto. A decision of the magistrate or of the 
judge designated by him. to which the opponent lias not in advance sub- 
jected himself, is not binding upon him. The dispute, which the oppo- 
nent has with the claimant is simply a private affair; how could the 
magistrate, without invitation of both parties, be permitted to interfere? 
Therefore, if the accused refuses, a legal controversy can not at all be 
instituted against him; the complainant 'must seek redress as best he can; 
and he does this, as we have seen above, bv resorting to the manus 
injectio. If the accused declines the proposition of the complainant to 

" See appendix to this article, p. 349. 
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submit to judicial decision, the latter, in such case, need not heed the 
wishes of the accused should he wish to take the case up again ; self-help 
has free course. 

If a legal controversy cannot be instituted without the consent of the 
accused, we may then infer what the situation will be when he consents 
to a legal controversy. The entire proceedings rest upon the contract 
of the parties. Both agree upon the arbiter whom the magistrate is to 
designate, and they promise to each other to abide by the decision. The 
authority to decide the case proceeds, therefore, not from the fact that 
the judge is a public officer, but from the fact that he has been chosen by 
the parties. We may designate their contract as a conditional promise; 
they promise that the victor is to have possession of what the judge shall 
decree in his favor. 14 

Von Jhering next points out the consequences of these proceedings ; 
the old obligation is extinguished by the new conditional agreement. 
The cause of action, even although it arose from a crime, has assumed 
the form and has the consequences of a contract between the parties. 
The litis contestaiio is, in his opinion, a contract concluded in the 
presence of the prtetor and the witnesses, and although the contractual 
nature of this form of proceeding is questioned, it is admitted never- 
theless to have the consequences of a contract; and the force of the 
judicial sentence, based upon the contract of the parties to submit and 
to abide by the decision of the judge is, according to von Jhering, 
" to be traced back to the contract between the parties as to the true 
cause." 

Without further dwelling upon the many and interesting details, 
which are, however, but steps in his argument and conclusion, I trans- 
late and quote the final paragraph with which von Jhering ends his 
treatment of the subject : 

The judge of the old law, therefore, imposes no obligation upon the 
accused; he issues no order against him in the name of the state; but 
with his knowledge of the law he comes to the assistance of the parties. 
The judgment has appropriately expressed the relation of the judicial 
function to that of the complainant. The judge is merely to indicate 
the law (dicere), hence he is called judex, and he does this by rendering 
his opinion (sentential. On the other hand, the complainant is the 
acting party (actor) ; he does actually "act," for he takes in "hand" 
{manum injicere, conserere; vindicate), depending on whether the legal 

11 See appendix to this article, pp. 349-350. 
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controversy is instituted against persons or things (agere in personam, 
in rem). The present-day judge " rights " (=judges), that is he is the 
acting party, while the complainant does not act, but presents his 
grievance to the judge, so that the latter may help him. The Eoman 
complainant does not depend on assistance; in all cases where his right 
is evident he has no need of the judge, but proceeds forthwith to self- 
help. The Eoman judicial office is, therefore, only instituted to afford 
opportunity to the parties in doubtful eases to have the law indicated. 
But the judicial decision exercises no effect which the parties might not 
just as well obtain by some other course ; and the reason why it possesses 
no deciding force lies not in the public character of the judicial office, 
but in the will of the parties. The judge, therefore, is nothing else than 
an arbiter (arbiter) ; and there were many eases in which he was referred 
to by that name. 15 

Let us now endeavor to summarize the results, and, in reliance upon 
the authorities quoted, to reach conclusions as to the development of 
legal procedure during the historical period of the Eoman Republic 
and the Empire. In the passage quoted from Sir Henry Maine, it 
is apparent that the resort to arbitration, the origin of which was 
stated by Professor Matthiass, has become customary, but that the 
state, as representative of the community, cooperates in bringing 
it about. The friends and followers of the litigants may indeed be 
present at the formulation of the issue and the appointment of the 
judge, but they are witnesses of the oral proceedings which take place, 
not their followers or partisans and in the sense that they espouse 
the cause of the parties in dispute, and aid the victor in the process 
of self-redress. The praetor does not himself decide the controversy, 
although the magistrate may have originally done so. The primitive 
idea of the voluntary nature of the procedure is, however, present; 
the pra?tor assists or cooperates, he does not impose his authority or 
enforce a settlement. He either arbitrates or decides at the request 
of the parties. The state does not summon the defendant ; the plain- 
tiff produces him and his presence is essential both in the framing of 
the issue, and in the appointment of the arbitral judge and the refer- 
ence of the dispute to him. The judge is a private person, not a 
magistrate clothed with the power of the state. His decision is not a 
judgment in the modern sense of the term, but an opinion or award 

1 » See appendix to this article, pp. 351-352. 
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(sententia pronunciato) . It is not enforced by the state because it is 
the opinion or finding of a private person, based upon a contractual 
agreement of the parties who have agreed to its delivery and promised 
to comply with its terms. That it is private in its nature, and that 
it derives no official character or standing from the cooperation of the 
magistrate, is shown by the fact that the tribune who might interpose 
his veto to the act of the magistrate is never known to have controlled 
the judge or to have imposed a veto to his action as such. 

The victor, as in the early days, is free to execute the sentence, as 
appears from the provision of the Twelve Tables. It is, however, a 
private execution and the person of the defeated defendant is seized 
by the victorious plaintiff and subjected to his will, upon non-com- 
pliance with the finding of the arbitral judge. He is not confined in 
a public prison, but in the house of the plaintiff. Upon failure to 
execute the award, the plaintiff proceeds to personal execution, selling 
him into slavery at the public market, putting him to death, or forcing 
him to satisfy the claim by personal services. 

The primitive nature of the proceedings is apparent. The plain- 
tiff forces the defendant before the magistrate, where they agree upon 
the issue, that is, they enter into a contract of submission to an arbiter 
or judge, and von Jhering maintains that the famous litis contestatio 
is a contract. If this is not strictly so, it nevertheless has contractual 
consequences. The arbiter or judge selected by the parties, although 
appointed by the praetor, replaces the casual bystander, but he is still 
a person having the confidence of the litigants, and the finding of the 
judge sets loose the right of redress of the plaintiff, which is personal 
self-execution. 

The system of legal actions, Gaius informs us, falls into disuse by 
reason of its formal and unsatisfactory nature. The lex Aebutia 
passed in the last century, or the last century and a half of the Re- 
public, sanctions the newer custom of reducing the issue to writing — 
the proceedings in the earlier system being oral — and in so doing 
the parties were free to frame the issue in such a way as to get an 
award on the substance of the contention unembarrassed by its form. 
This is the system of the later Republic and of the Empire, and, how- 
ever modified in detail, the substance is still unchanged. The magis- 
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trate assists the parties who appear before him. The arbiter or judge 
is appointed by agreement. The judge is a private person and his 
finding is not the act of the state. Alongside of this process the 
prretor reserves certain cases or categories of cases for his own de- 
cision, giving rise to what was called the extraordinary procedure, 
in which he acted at one and the same time as magistrate and judge. 
This procedure, which was speedy and more satisfactory, gradually 
displaced the older or ordinary procedure in which the parties ap- 
peared before the magistrate and, with his cooperation, selected the 
individual judge. The Emperor Diocletian and his immediate suc- 
cessors abolished the ordinary and prescribed the extraordinary pro- 
cedure in all cases. 

I now pass to the question of the selection of the arbitral judge. 
We may readily admit that in primitive times unrestricted freedom 
of selection was the rule ; the casual bystander, a third party, having 
the confidence of the contestants. As pointed out by Professor Mat- 
thiass, the chieftain, king or priest could be a preferred party; or 
the magistrate, as mentioned by von Jhering. Usage would harden 
into custom, and custom has in primitive times the force of law, or 
rather is the law. We do not need to trouble ourselves with details 
of the early regal period of Rome or determine whether by usurpa- 
tion or custom the king decided and enforced the judgments, or 
whether Servius Tullius restored the freedom of choice of the arbiter 
or judge, or divided the proceedings into the proceedings in jure, that 
is, before the magistrate for the formation of the issue and the selec- 
tion of the arbiter or judge, and the proceedings in judicio, that is, 
before the person so chosen. From the time of the Twelve Tables 
down to the reign of Diocletian, this system of procedure, whether 
based upon the legal action or the formula, obtained. 

The important fact to note is that the freedom of choice of the 
arbiter or judge, essential to arbitration, existed during the entire 
period, although the parties were aided or restricted in the choice of 
the judge to particular classes. Thus, by customary law the judge 
was chosen from the Senate, which thus constituted a permanent 
panel ; the knights were admitted by legislation dating from the clays 
of the Gracchi, and in the year 70 B. C. the classes from which the 
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individual judge could be chosen were specified by the lex Amelia, 
which formed the basis of subsequent regulations. The persons 
possessing the legal qualifications were mentioned in a list drawn up 
by the praetor and published in the Album Judicium, from which the 
parties under cooperation of the praetor selected the individual judge 
for the trial and determination of the special case. The composition 
of the list or panel is stated by Madvig and Roby, in the ex- 
tracts appended to this article. 16 The abolition of the distinction 
between magistrate or judge, or, rather, the direction of Diocletian 
to the magistrate to act and decide as judge, with the assistance of 
official subordinates, merged a temporary panel of arbiters into a 
permanent judiciary. The litigants were summoned into court, their 
cases determined by the magistrates acting as such and whose de- 
cisions were acts of the state and enforced as such by officials clothed 
with the imperium of the state. The edict of Diocletian, introduced 
in appearance at least no radical change, for just as the system of 
actions and the formulary process existed side by side, the magistrate 
had for generations reserved to himself and decided as magistrate 
certain cases without reference to private judges. This extraordinary 
procedure had no doubt existed side by side with the ordinary system 
of decision by private judges. The extraordinary procedure without 
the private judge was prescribed by Diocletian and his successors, 
just as in the last hundred years or more of the Republic, the form- 
ulary decision was recognized by the lex Aebutia and rendered ex- 
clusive, with some exceptions, by two leges Julim, passed in the Au- 
gustan period. 

Disregarding details, the process of development is simple: self- 
redress yielded to private arbitration; arbitration by contract was 
recognized by the state, and in its details the magistrate assisted, but 
did not impose his authority. The unrestricted freedom in the choice 
of arbiter or judge gave way to selection from a permanent list or 
panel, which method in turn yielded to the permanent judiciary com- 
posed of magistrates and their official assistants. The forum of the 
parties has become the court of the state and its development from 

is Pages 354-355. 
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arbitration by contract was lost upon jurists of the Empire (Pom- 
ponius for example), just as it is lost upon us, and they were guilty 
of the curious anarchronism of developing private arbitration from 
judicial procedure, instead of developing, as was the fact, judicial 
procedure from arbitration by contract of the parties. 

As stating the course of development here outlined, and the neces- 
sary development of arbitration into a judicial procedure, I quote a 
singularly illuminating passage from Dr. Moyle's edition of the 
Institutes of Justinian, which passage is based upon and is a complete 
acceptance of the views of Maine and of von Jhering, which have 
been previously quoted or explained : 

The earliest judges derived their judicial authority, such as it was, not 
from the state, but from the voluntary submission of the parties; and 
Sir H. Maine has shown, by an examination of the earliest Koman civil 
process, that the magistrate, even when commissioned by the state for 
the administration of justice, preserved the memory of the actual his- 
torical source of his functions by "carefully simulating the demeanor 
of a private arbitrator casually called in." The later Eoman jurists, 
though struck by the similarity in procedure between an ordinary action 
and a reference to arbitration, were guilty of the curious anachronism 
of deriving the latter from the former: " compromissum " (one of them 
says) " ad similitudinem iudiciorum redigitur ; " but the fact is that 
action grew out of arbitration, and the judge was originally only an 
unofficial referee; a fact of which traces are observable throughout the 
legal history of Rome. Thus, no action could validly be commenced, 
still less carried through to judgment, until the court had got both 
parties before it : for arbitration can take place only by consent, not by a 
unilateral act of either of them without the other. Still more forcibly 
are we reminded of the mode in which the early judge acquired his 
jurisdiction by the vitality of the rule that no judge could be forced 
upon a party of whose knowledge and integrity he was not satisfied: 
"neminem," says Cicero, " voluerunt maiores nostri non modo de existi- 
matione cuiusquam, sed ne pecuniaria quidem de re minima esse iudicem. 
nisi qui inter adversarios convenisset." Hence too the limited authority, 
as we should deem it, of the Eoman judex ; he has no " imperium ; " he 
can not compel the parties to any act or forbearance; he is merely a ref- 
eree whom they have chosen, and in whose appointment the magistrate 
has cooperated; all he has to do is to decide the questions submitted to 
him, so far as the parties may enable him ; he has to leave to them the 
realization (by execution) of the right he ascertains. The very point 
he has actually to settle is at first kept studiously in the background and 
hidden behind a wager; the decision is not an order or injunction, but 
an expression of opinion, sententia, pronuntiatio. 
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In England we know from actual records with what rapidity trial by 
jury in civil causes, though in most cases optional only, superseded the 
more barbarous methods of compurgation, ordeal, and trial by battle, 
and that this was largely due to a sense of the greater justice and rea- 
sonableness of the new system. We can hardly doubt that upon much 
the same grounds the practice of arbitration daily gained greater favor 
among the Eomans. When political authority has at length obtained a 
firm footing, the magistrate is gradually preferred by litigants to a 
citizen arbitrator, perhaps from a conviction of his greater wisdom and 
impartiality; if he is a king, perhaps too because his divine descent is 
believed to confer upon him a sense of right, and a kind of knowledge, 
above his merely human fellows. Finally, the judicial function is recog- 
nized as appertaining to the state; though the primitive remedies may 
to some extent survive in all their rudeness, and though the state admin- 
istration of justice may still more widely bear traces of the social condi- 
tion which preceded political organization, still the natural mode of 
deciding a dispute is to go to the magistrate, and rules of civil procedure 
have begun to assume consistency. Courts have become established; 
their mode of action is prescribed by law; any attempt to evade their 
authority by recurring to other methods of obtaining satisfaction, save 
in certain well-defined cases, is considered a defiance of law, and a breach 
of the peace. 17 

The analogy between the development of arbitration in Eoman 
civil law, which culminated in a permanent judiciary, and the origin 
and progress of arbitration by contract between nations, is so ap- 
parent that they only need to be mentioned without elaborate state- 
ment or argument. We know how arbitration between nations has 
originated as a substitute for self-redress, and we do not need to go 
beyond recorded history and reconstruct a primitive condition of 
society by the collation of texts, as in the case of private arbitration. 
We are unfortunately familiar with the fact that self-redregs is the 
recognized method by which nations maintain their rights or redress 
their wrongs, just as individuals in primitive communities resorted 
to- force to redress their real or supposed wrongs. But when a con- 
sciousness was slowly developed in the community that indiscriminate 
self-redress perpetuated a wrong which it was meant to redress, and 
affected in no small measure all members of the community, arbitra- 
tion by agreement of the parties makes its appearance, becomes a 
usage, crystallizes into custom, so that a refusal to arbitrate is looked 

17 See appendix to this article, p. 353. 
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upon not only as a confession of a weak cause but as a breach of the 
peace. The community recognizes arbitration, cooperates in bring- 
ing it about, if it does not effect the settlement, until the casual and 
voluntary adjustment by private agreement becomes a public institu- 
tion. In like manner a respect for the principles of law within na- 
tional lines, and the benefits derived by all members of the com- 
munity from their application, suggest the possibility of employing 
the system of arbitration between nations in the settlement of their 
disputes, provided a similar respect for justice obtains in the foreign 
country. Arbitration between nations requires, however, not merely 
respect for law, but confidence that the award rendered by judges of 
their choice will be given force and effect. We find, therefore, that 
the authentic instances of arbitration are only to be found in the 
ancient world among the Greek states. For, however these states 
may have differed among themselves, they formed, as regards the 
outer world, a composite community, recognizing a common origin, 
with common traditions, common customs, a common speech, and, in 
a lesser and varying degree, common ideals. It is not, therefore, 
surprising that they should resort to arbitration, and there are not 
merely actual instances of it, but formal treaties by which the states 
pledged themselves to arbitrate not only existing, but future disputes. 
Resort to it, however, was voluntary and by special agreement, and 
recorded instances show that the arbiters were at times cities, states, 
magistrates, or selected foreigners possessing the confidence of the 
parties. There appear, however, to be no instances of arbitration 
between Greek states and countries of a different or alien civilization, 
because the foreigner, that is to say, the non-Grecian, was looked upon 
as a mere barbarian. It was only the Greek community which 
possessed that consciousness of a common respect for justice which is 
the prerequisite of arbitration. 

In the middle ages we find the states of the West united by the 
common bond of Christianity, and there are many instances of arbi- 
tration between them, although they were not united by the ties of a 
common origin and civilization. But where the bond of religion was 
absent, as between the Christian and the infidel, there could be no 
arbitration. And so in more modern times we find that the states 
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forming the family of nations constitute a closed circle within which 
and among whose members arbitration is resorted to. The procedure 
is, however, voluntary, and self -redress is stayed by the contractual 
submission of differences. The judges are judges of the parties' 
choice — king, priest, magistrate, learned bodies, or carefully selected 
persons enjoying the confidence of the parties in dispute. 

In 1899, the First Hague Conference solemnly recognized inter- 
national arbitration as the most efficacious and equitable method of 
settling disputes Avhich diplomacy had failed to adjust; and it un- 
consciously, but nevertheless in fact, followed Roman precedent by 
creating a panel or list of judges from which the temporary tribunal 
could be selected for the individual ease. Thus, it is provided by 
Article 23 of the Convention for the Pacific Settlement of Inter- 
national Disputes, which the late Mr. Holls aptly termed the Magna 
Charta of international law, provides that 

within the three months following its ratification of the present Act, 
each Signatory Power shall select four persons at the most, of known 
competency in questions of international law, of the highest moral 
reputation, and disposed to accept the duties of Arbitrators. The per- 
sons thus selected shall be inscribed, as Members of the Court, in a list 
which shall be notified by the Bureau to all the Signatory Powers. Any 
alteration in the list of Arbitrators is brought by the Bureau to the 
knowledge of the Signatory Powers. * * * The Members of the Court 
are appointed for a term of six years. Their appointments can be 
renewed. 

And Article 24 provides that " when the Signatory Powers desire 
to have recourse to the Permanent Court for the settlement of a dif- 
ference that has arisen between them, the Arbitrators called upon to 
form the competent Tribunal to decide this difference must be chosen 
from the general list of Members of the Court." The nations repre- 
sented at the First Hague Conference thus recognized that the resort 
to arbitration would be materially aided by the existence of a list of 
judges ready and willing, upon request, to assume the duties of arbi- 
trators, and the Album Judicum of the nations was formed. At the 
same time an elaborate and satisfactory code of procedure was drawn 
up for the guidance of the prospective litigants, and, unconsciously, 
it would seem, the great step was taken toward the formation of a 
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permanent judiciary; for, it is believed that, just as arbitration by 
private contract within one jurisdiction, with judges selected from 
a permanent panel, developed into a national judiciary, international 
arbitration by contract of the parties, by judges drawn from a 
permanent panel or list, will develop into an international judiciary. 
Hence, Secretary Root's instruction to the American delegation to 
the Second Hague Conference to propose a permanent court com- 
posed of permanent judges by profession ; hence the proposal of the 
American delegation to establish such a tribunal; hence, the draft 
convention of thirty-five articles, approved by the Conference, defin- 
ing the jurisdiction, composition, and procedure of such a tribunal. 
A method of selecting the judges acceptable to all the states repre- 
sented at the Conference was not devised, but the draft project was 
accepted and the method of selecting judges relegated to subsequent 
diplomatic negotiation between the nations. 

The temporary tribunal, with judges of the parties' choice, formed 
for the trial of a particular case, is unsatisfactory. In the first place, 
it requires negotiation to constitute it, and diplomacy is proverbially 
slow. In the next place, only the parties before the tribunal are 
bound by its award, because they alone have constituted it, and it is 
therefore a private court, not an international one, even although the 
principle of law involved may be of universal importance or ap- 
plicability. The judgment of an international court to whose juris- 
diction all nations are subject would bind the nations, just as the 
judgment of the Supreme Court binds the States of the American 
Union and their respective citizens. Again, a temporary tribunal 
passes out of being with the trial of the case. It is not bound by the 
decision of its predecessor, because in the strict sense of the word it 
has no predecessor, nor is its decision binding upon its successor, 
because a new tribunal is a thoroughly independent body. The lack 
of continuity of decisions arises from the defects of the system, and 
we can not hope to develop international law by a body of judicial 
decisions, as the Common Law of England has been developed, unless 
The Hague Court becomes truly permanent and recognizes the per- 
suasive force of previous decisions. Finally, the method is expensive, 
although this item is of minor importance in the development of a 
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system of law. That the temporary international tribunal selected 
even from a permanent panel of judges is unsatisfactory from this 
brief statement of some of its defects, and that it results naturally 
and logically, although unconsciously, in a permanent judiciary, is 
evidenced by the development which has taken place in the United 
States. 

From the Declaration of Independence of 1776 until the Articles 
of Confederation of July 9, 1778, and their final adoption in 1781, 
the Colonies were independent states and their government was a 
purely provisional one, by which they acted in unison for the main- 
tenance of their cause. They regarded themselves as independent 
states and treated with each other upon the basis of independence 
and equality. They had many disputes concerning their boundaries, 
due to the overlapping of colonial charters, which they endeavored to 
adjust by diplomatic methods by the appointment of commissioners. 
The methods of diplomacy were apparently unsatisfactory, and, in 
Article 9 of the Articles of Confederation, provision was made for 
the adjustment of disputes between the States by a temporary tri- 
bunal whose judges were to be selected from a panel or list of thirty- 
nine commissioners or judges. Thus Congress was to be the last 
resort in controversies between the States over boundaries, questions 
of jurisdiction, and other matters. When the authorities or author- 
ized agents of a State petitioned Congress to settle a dispute or 
difference, notice of the fact was given to the other State in con- 
troversy and a day set for the appearance of the two parties by their 
agents, who were thereupon directed to appoint members of the 
tribunal by common consent. Failing an understanding, Congress 
designated three citizens of each of the States of the Union, and from 
the list thus formed each party, beginning with the defendant, strucK 
alternately a name until only thirteen remained. From these thirteen, 
seven or nine were drawn by lot, and the persons thus designated 
composed the court, which decided the controversy by a majority of 
votes. A quorum of at least five judges was required. In case of 
nonappearance of one of the parties without a valid reason, or of 
refusal to take part in the formation of the tribunal, the Secretary 
of the Congress performed this duty in its stead. The award was 
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final in all cases, and each State pledged itself to carry out the award 
in good faith. Each commissioner was required to take an oath 
before one of the judges of the Supreme or of the Superior Court of 
the State in which the tribunal sat — " well and truly to hear and 
determine the matter in question, according to the best of his judg- 
ment, without favour, affection or hope of reward." 18 

It will be noted that the members of the tribunal could be ap- 
pointed by common consent, just as Article 24 of The Hague Con- 
vention for the Pacific Settlement of International Disputes provides 
that the composition of the tribunal may be by a direct agreement of 
the parties. Failing this agreement, the appointment of the judges is 
secured by express regulation (Article 24 of the Convention; Article 
9 of the Articles of Confederation). It appears that under the ninth 
article of the Articles of Confederation, one controversy was finally 
determined (Pennsylvania v. Connecticut) ; that commissioners were 
appointed by mutual agreement in two controversies, which were, 
however, settled out of court (Massachusetts v. New York; South 
Carolina v. Georgia), and that there were petitions for the appoint- 
ment of a court in some two or three other cases. 

It is of more than passing interest to note that the dispute between 
Pennsylvania and Connecticut was of very considerable importance 
and involved the possession of Wyoming Valley, now Luzerne County 
of Pennsylvania, which territory was claimed by each State as in- 
cluded within its charter. The court was appointed by direct agree- 
ment of the parties, and it consisted, as finally constituted, of five 
persons who met at Trenton, New Jersey, and rendered a unanimous 
judgment in favor of Pennsylvania, on December 30, 1782. 

In the case of Massachusetts v. New York, the parties likewise 
agreed (June 9, 1785) to the composition of the temporary tribunal, 
consisting of nine judges, without resorting to the method of striking 
provided for by the ninth article, but this dispute was settled out of 
court by express agreement of the parties (December 16, 1786). 

The case of South Carolina v. Georgia is the only instance of the 
composition of the temporary tribunal by alternately striking, upon 

18 See appendix to this article, p. 355. 



EVOLUTION OV A PERMANENT INTERNATIONAL JUDICIARY 339 

motion of Georgia, names from the list of thirty-nine commissioners 
or judges, until thirteen remained. From the list thus reduced, nine 
names were drawn to form the court (September 13, 1785) : Messrs. 
Hanson, Madison, Goldsborough, Duane, Dickerson, Dickinson, 
McKean, Benson, and Pynchon. 19 

The efficiency of such a tribunal is evidenced by the distinguished 
careers of the commissioners, but the court never met, as the States 
agreed to settle their difference by compact, 

The procedure can not be said to have been satisfactory in view 
of the few instances in which it was employed, and in view of the 
further fact that it was specifically rejected by the members of the 
Constitutional Convention of 1787. That it was regarded as an 
improvement upon diplomatic adjustment, whatever its imperfections 
may have been, is evidenced by the fact that its main principles 
figured as Article 9 in the proposed constitution reported by the Com- 
mittee of Detail, presented by Mr. Eutledge to the Federal Conven- 
tion on August 6, 1787. When this provision was considered it was 
the subject of debate and discussion. According to Madison's report, 
Mr. Rutledge said " This provision (for deciding controversies be- 
tween the States) was necessary under the Confederation, but will be 
rendered unnecessary by the National Judiciary now to be estab- 
lished, and moved to strike it out." Mr. Williamson, on the contrary, 
" was for postponing instead of striking out, in order to consider 
whether this might not be a good provision, in cases where the 
Judiciary were interested or too closely connected with the parties." 
These doubts were shared by Mr. Ghorum, because " the Judges 
might be connected with the states being parties." He was, there- 
fore, " inclined to think the mode proposed in the clause would be 
more satisfactory than to refer such cases to the Judiciary." The 
question to postpone was put and lost. Mr. Wilson thereupon " urged 
the striking out, the Judiciary being a better provision," and on a 
vote being taken the provision was struck (ayes 8, noes 2, absent l). 20 

19 For an account of Articles of Confederation and the proceedings had under 
Article 9, see J. C. Bancroft Davis' learned note, in 131 U. S. Rep., pp. XII-XIV, 
LXIII. Professor Jameson's article entitled " The Procedure of the Supreme 
Court," in the Essays on the Constitutional History of the United States; 
Carson's Supreme Court of the United States, pp. 66-76. 

20 See appendix to this article, p. 357. 
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The method of settling controversies between the States by means 
of temporary commissions thus passed out of existence, giving birth 
to a permanent judiciary, invested with the power to determine such 
controversies, as appears from Article 3, Section 2, of the Constitu- 
tion as ultimately adopted : 

The judicial power shall extend * * * to controversies between 
two or more states ; between a state and citizens of another state ; between 
citizens of different states; between citizens of the same state claiming 
lands under grants of different states, and between a state, or the citizens 
thereof, and foreign states, citizens, or subjects. 

It is interesting to note in this connection that Mr. Eutledge, who 
moved to strike out because the procedure under the Articles of Con- 
federation " will be rendered unnecessary by the National Judiciary 
now to be established," and Mr. Wilson, who urged the striking out, 
" the Judiciary being a better provision," were lawyers by profession 
and men of judicial experience. The first, John Rutledge, became 
Chief Justice of the Supreme Court, which he helped to create, and 
the other, James Wilson, became a distinguished Justice of the same 
august tribunal. 

Thus, arbitration between the States by means of a temporary 
tribunal composed for the particular case developed into a permanent 
tribunal for the settlement of controversies between the States of the 
American Union. Its success in this capacity has justified the ex- 
pectations of its founders. It has received and passed upon many a 
dispute, which, to quote the impressive language of Mr. Justice 
Holmes, " If it arose between independent sovereignties, might lead 
to war." 21 We can not resist the question, Will history repeat itself ? 
We have seen self -redress yield to arbitration by private contract, then 
arbitration recognized by the state, then a permanent panel formed 
from which the judges should be selected, then finally a permanent 
national judiciary; and we note arbitration between states by means 
of a temporary tribunal composed of temporary commissioners or 
judges developing into a permanent judiciary international in char- 
acter and operation so far as the states composing it are concerned. 

2i Missouri v. Illinois, 200 U. S. 496, 518. 
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The development in the ease of Kome was slow and unconscious. 
The development between the States of the American Union was un- 
conscious but rapid. May we not hope that the course of judicial 
development, which resulted in a national tribunal for citizens of one 
and the same state, and which created a permanent international 
tribunal for thirteen states, now fortunately forty-eight in number, 
may culminate as naturally and logically, if not so unconsciously, in 
the establishment of a permanent international court composed of 
judges acting under a sense of judicial responsibility ? The current 
of history is with us, and although the stream may be stemmed for a 
time, obstruction must needs be futile. 

James Brown Scott. 
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ORDER OF EXTRACTS 

1. Selection from Matthiass. 

2. Selection from Maine. 

3. Selection from Jhering. 

4. Selection from Moyle. 

5. Selection from Madvig. 

6. Selection from Roby. 

7. Selection from Articles of Confederation adopted by the States of America 

on July 9, 1778. 

8. Selection from Report of the Committee on Detail, presented by Mr. Rutledge 

to the Federal Convention, August 6, 1787. 

9. Selection from Proceedings of the Federal Convention, August 24, 1787. 

10. Selection from Constitution of the United States. 

11. Selection from the Convention for the Pacific Settlement of International 

Disputes, adopted at The Hague Conference of 1899. 

Dr. Bernhard Matthiass: Die Entwicklung des romischen chiedsgericht. 

Rostock, 1888, pp. 5-18. 

The definite time in history to which we must turn for information in regard 
to the development of the arbitral court in the Roman law is fixed by the regula- 
tion of that court in the praetor's edict. On this regulation rests its development 
in subsequent times. The praetor's regulation itself rests in turn upon the clearly 
defined popular custom which it presupposes as its necessary foundation ■ — a 
custom which in contradistinction to the existing state administration of justice, 
arose out of the needs of life. But, as is well known, the subject takes us further 
back, even to the threshold and beginning of the development of Roman law. 
Here we shall pause for a moment. The function and form of the oldest arbitral 

* The footnotes printed in this Appendix are the original notes appearing in 
the volumes from which the extracts are selected. — J. B. S. 
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court are not so completely removed from our knowledge but that we might be 
justified to draw therefrom a more complete idea, even if not an absolutely correct 
one, of the oldest Roman judicial proceeding. The arbitration of controversies 
can be proved to have existed in the earliest historical times; it is an institution 
which was known to the primitive Indo-Germanic peoples, and its antiquity 
becomes comprehensible to us, when we consider it as a symptom of a definite 
period of civilization during which the transition from self-help to state-help was 
being brought about. We assign its rise to an epoch during which the universal 
obligation of judicial methods gradually gained strength, when the general dis- 
approval of conduct contrary to these methods became correspondingly pro- 
nounced, and when the estimation of the" value of life and of the properties that 
supported life asserted itself vigorously and was the chief factor in influencing 
the contending parties to desist from personal conflict. The contending parties 
addressed themselves to a trusted friend. The latter decided which of the parties 
was wrong. This decision was effective to the extent that the defeated party, if 
unwilling to submit to the decision, still further aroused the disapproval of the 
witnesses who, in consequence, were the more disposed to help the victor in the 
absolute execution of his right. The moral position of the victor was strengthened 
when the sentence was rendered by an authority, secular or religious (chieftain, 
king, priest) recognized by the witnesses. Knowing the earliest function of the 
arbitral court, we ought to be able to determine the form of this oldest arbitral 
court. In the state of civilization with which we are dealing, it was self-help, 
that is, physical combat, which originally decided the dispute. If the contending 
parties appealed to a trusted person they merely gave up the personal encounter, 
in the place of which there now appeared the assertion by each party that he was 
right; in other words, contending opinions took the place of personal conflict. 
Each of the parties had to show evidence of the earnestness of his opinion and 
of his firm belief in his contention, else there would have been no inducement win- 
he should surrender his right to self-help. Substitution of personal opinion was 
appropriately followed by a deposit made with the trusted party; this deposit, 
which the trusted party was to surrender to the victor, constituted the penalty 
that the defeated party incurred. By this penalty the victor obtained' satis- 
faction for the establishment of his claim. Thus, we see that the parties made a 
wager and that the oldest form of arbitral court was the wager-courlt. The 
decision of this wager-judge established that the victor had the moral right to 
resort to self-help. This a priori construction agrees indeed with the fact that 
the wager settlement was a feature of the primitive Indo-Germanic law. We 
find it among the northern nations and among the Greeks and Romans,] in exactly 
the form of the wager which we have described. Every wager, however, requires 
a decision, which can only be reached through a chosen, impartial agent, so long 
as a state tribunal is not available. The hypothesis that this old popular custom 
of settling differences of opinion by means of a wager developed out of an agree- 
ment, and that the latter was concluded with regard to an eventual removal of 
self-help and personal conflict, cannot be proven directly. The state of civiliza- 
tion and the needs of the parties led to the adjustment of the contest of opinion 
in the form which we have called a wager, and the form established in this way 
could later on be resorted to for the adjustment of other disputes. It is certain 
that both kinds of wager-agreements stood in sharp contrast with each other; in 
the one, there was involved only the determination of the truth of the assertions, 
while in the other, it was also necessary to execute the decision, either through 
the willingness of the defeated party or through self-help. 2 

1 Cf. Bernhoft, Zeitschr. fur vergl. R. W., II p. 321 seq., also Post, Anfange des 
Staats-und Rechtslebens, p. 247 seq. ; also the etymology of arbiter supports my 
assumption: arbiter (derived from ad and bitere) is he who proceeds to a ques- 
tion. Even in Cicero, it is repeatedly used in the sense of testis, the eye-witness. 
It is this very quality which makes of him the impartial factor in the wager. 

2 I shall, of course, not assert that the original arbitral-court constantly ap- 
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In this fact, we find the seed of subsequent development. It has already been 
briefly mentioned elsewhere that the contending parties addressed themselves 
to a judge to award the wager who was the representative of an authority, 
either religious or secular, then existing in the community, or in the process of 
development. The advantages of this are obvious: the arbitrator possessed legal 
knowledge and impartiality; his decision carried the necessary weight; the 
arbiter had at his disposal the moral or physical means, either to bring about 
the voluntary fulfillment of the decision or to compel it from the recalcitrant. 
The appeal to such authorities led of necessity to the situation where the arbiter 
became the judge, and this process was brought about all the more surely when 
the arbiter himself was interested in increasing his authority. This course of 
development necessarily led, little by little, to a modification of the primitive 
wager. Self-help was now in principle done away with through the development 
of law and of state-help. The ancient contest of opinion had in consequence lost 
its practical significance; and although the form of the wager was preserved, the 
new wager was merely a method of procedure. In like manner, the function of 
the wager (stake) changed. Whenever the authority that was appealed to guar- 
anteed the execution of its decision, the stake could be considered as performing 
a function of an equivalent of the sum awarded to the arbiter. It would, of 
course, not be against the spirit of the wager if the amount thereof were adjudi- 
cated to a third party. Even as is the case at present, the victor might find his 
satisfaction in that a third party profited by the decision. It was all the more 
possible to continue to characterize the arbitral agreement between the parties 
as a wager. But what materially contradicted the nature of the wager agree- 
ment was the circumstance that the aims of the parties were no longer satisfied 
with the object of the wager. The wager was only resorted to, to settle finally 
the situation which formed the object of the wager. If, however, on the one 
hand, the idea of satisfaction in the wager was relegated to a secondary position, 
while, on the other hand, the function of the wager as the fee for the arbiter 
assumed first importance, it becomes very clear that with the increasing authority 
of the arbiter the latter determined the amount of the wager, and that this 
amount became modified in substance and in spirit because of the pressing in- 
terests of the arbiter, interests which may not have been merely of a selfish 
character. This second period came to an end with the development of the public 
court and lawsuit from the arbitral court. This public lawsuit may retain the 
forms, and, along with them, the wager of the arbitral lawsuit, and may even 
further develop them. The oldest tradition of the Indo-Germanic nations seems 
to me to point to a remarkable coincidence with this course of development. 

The Indian law i enables us to follow up the series of developments described 
from the time when the wager changes to a proceeding in law. But, for the 
moment, let us consider a passage from the Civil Code of the Narada: 2 

" In a lawsuit attended by a wager, he of the two who is cast must pay his 
stake and a fine when his defeat has been decided." 

It is significant that the lawsuit is instituted by means of a wager. It points 
to a time when a real wager was entered into in the presence of a chosen arbiter. 
How far this lawsuit wager is removed from this early period depends on the 

peared in the form of the wager-court illustrated in the text; but. that this form 
appears as one perfectly adequate for the times, and therefore, that it was prob- 
ably in very frequent use. The form of the arbitral-court conjectured by Muther, 
Sequestration und Arrest, p. 8 seq., in regard to movable property seems to me, 
however, not in any way to meet the conditions of the period to which we have 
referred. 

1 This evidence was kindly communicated to me by my colleagues, Bernhoft and 
Jolly. 

2 Information furnished by Jolly from his translation of the larger Narada 
(page 6) which, already in print, is to appear at Oxford in the Sacred Books of 
the East. 
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answer to the question to whom the amount of the wager is to be paid. Jolly 
has furnished me with an abstract of an explanatory note to his translation, con- 
taining the commentary of Asahaya upon this passage: "Asahaya does not say 
to whom the sum staked has to be paid in his opinion. It may be observed that, 
according to Burmese law, which is an offshoot of the early law of India, ten 
per cent, of the sum staked should be given to the judge and to the pleaders, and 
the remainder to the victorious party. See Richardson's Damathat, page 73, 
Yajfiavalkya II, 18 (See Mit&kshara ) ." 

Accordingly ten per cent, of the stake goes to the judge and the advocates and 
ninety per cent, to the victorious party ; and this according to Burmese law, which 
is derived from the old Indian law. If we consider the small percentage of the 
stake which goes to the judge and the advocates, then we are well-nigh com- 
pelled to come to the conclusion that formerly this lawsuit wager was a real 
wager. But, the passage points as well to that further development in the 
course of which the judge alone lays claim to the amount of the wager. I shall 
not enter into an examination of the penalty which the defeated party, in the 
passage quoted from the Narada and elsewhere, may have to pay; for it must be 
admitted that other developments besides the one that I am at present consider- 
ing are taking place, but need not now be discussed. In support of the above 
conclusion, an old legal principle, quoted as Jolly thinks in the same commentary 
of Asahaya upon Narada, should he here considered : " If a complainant or an 
accused person who feels that he can carry through his cause, stipulates a sum 
proportionate to his fortune, then this is called 'wager' (pana)." Moreover, 
my assumption is at any rate supported by the passage in the Yajfiavalkya II, 
18, which Jolly resorts to in the note to Narada above quoted. This passage, in 
the translation by Stenzler, reads as follows : 

" When a wager was connected with a lawsuit, then the judge shall cause the 
defeated party to pay the penalty and his wager to the king, and the money to 
the creditor." 

The words " to the King " are not found in the original text translated by 
Stenzler. The question is whether they ought to be supplied. Their insertion is 
found in the Mitakshara from which Stenzler has translated, as well as in two 
" very inaccurate " Calcutta editions by Jolly, and rightly so, Jolly thinks, be- 
cause the construction demands this insertion which, for other reasons as well, 
he believes to be necessary. To be sure, Jolly sets against his own opinion that 
of Mandlik, the Indian translator of the YajDavalkya, who in his translation 
(Bombay 1880) adds the words "to the King" in parenthesis, but states in 
another note : " this couplet refers to cases in which the plaintiff or the defend- 
ant, or both, agree that the defeated party shall pay to the successful one a sum 
of money." However this may be, if those uncertain words were wanting, the 
passage would preserve the lawsuit wager in its purest and most adequate form, 
that is, the primitive wager before the arbiter, and later interpreters only would, 
according to this, have introduced into the old text later legal constructions. 
But, if those words were contained in the text of the Yajfiavalkya, then the 
passage quoted gives us information regarding the later stage of development of 
the lawsuit wager and offers us a remarkable analogy to the Roman legis actio 
Sacramento. 1 

The wager as a proceeding in law plays a great rOle in the old Swedish and old 
Norwegian law, 2 while it was unknown to the Icelanders and to the Danes. In 
the old Swedish laws, as Amira remarks, the legal function of the wager " is 

i Also a note by Kohlev in regard to the Chinese Civil Law, Zeitschr. f. vgl. 
R. W., VI p. 386: "Each of the parties to the lawsuit brings along a quantity 
of gold or metal and a bundle of arrows," and this additional observation: 
" Hence, the universal appearance of the lawsuit- wager, the summa sacramenti " 
is true even here. 

2 I am indebted to my colleague, K. Lehrrwrm, for this information from the 
literature of Norse law. 



EVOLUTION OF A PERMANENT INTERNATIONAL JUDICIARY 345 

mainly represented by its use in lawsuits." At times, the parties to the lawsuit 
wager against one another in regard to a state of fact that may be ascertained 
by actual observation, for instance, titles relating to the ownership of land or the 
result of a proposed searching of a house; on other occasions, the party against 
whom a judgment or a verdict is rendered by the jury wagers against the judge 
or against the jurymen. In the latter cases, the wager appears as the form in 
which the sentence is executed. The connection between the lawsuit wager and 
the simple w T ager before the arbiter cannot, to be sure, be established in the case 
of Sweden; but according to what has already been said, it is not improbable.! 
On the other hand, the appearance of the wager in the ancient Norwegian private 
courts (skiladomar) , which represent the transition from the arbitral to the 
strictly public judicial proceeding, points strongly to such a connection. In this 
case when a unanimous decision cannot be reached, the private judges chosen bv 
each party wager against each other. The " Thegn Court " decides which body of 
private judges has rendered the just sentence. The defeated body of private 
judges forfeits to the victorious party the wager which has been deposited in the 
meantime with a third party. If now we consider the peculiar position of pri- 
vate judges who, to a certain extent, make the cause of the parties their own, 
it will be seen that the wager between the judges eventually turns out to be a 
wager between the parties themselves. 2 In reality, as we have already shown, 
the respective parties paid the amount of the wager. 

Homer has handed down examples of the actual wager as well as of the wager 
for the purpose of the decision regarding controversial legal claims on the 
ground of self-help. The wager between Idomeneus and Ajax (Iliad 23, 485 
seq.) deals with the victory of the betters in the chariot races. The challenge 
for a wager on the part of Idomeneus clearly defines the point in dispute 
(oirirdTepcu irpoo-8' IViroi — whichever horses come first), the stake (tj TpCiroSos 
irEpi«3|ie6ov Tjc \c'Pt|tos — let us wager a tripod-kettle) and the person of the 
proposed arbiter ( urropa 8' 'ArpttSriv 'A^aijipvova 6<Co|uv a|i4>a> — let us appoint 
as judge Agamemnon son of Atreus). "Io-i-wp [etS^vai] (the judge) is he who 
knows from personal observation : the witness of the contest is the natural 
arbiter in the actual contest and in this case in respect of the wager he is the 
arbiter of the issue of the contest. It is brought out not less sharply that the 
loss of the stake by the defeated party is intended as satisfaction for the victor 
(t-ya vut)s airorlviov — in order that by paying you may recognize). In the second 
passage (Iliad XVIII, 497 seq.), the question concerns a real legal controversy, 
the payment of a satisfaction («tv«Ka ttoivtjs — as quit-money) which the obligated 
party pays, and which the plaintiff claims not to have received. Plaintiff and 
accused who are agreed that an arbiter shall decide (lirl to-ropi iretpap l\«<rflai — 
to reach an issue by a judge) supported by helpers, voluntarily address themselves 
to the Y^povTre (elders), that is, those versed in law. Each of the elders, who 
are seated on stones within the sacred circle, renders his decision. Two talents of 
gold are placed within the sacred circle, (rep S6|«v os \mt6l touti 8Cki)v tBivrara ei/iroi 
— we give them to him who shall give judgment most fairly). Each party has 
deposited as we see a stake. It is the old wager stake which has, however, 
already assumed the character of the equivalent of the arbitral sentence, particu- 
larly if we grant that the wager of the victor also reverts to the judge. The 
description leads closely up to the boundary between the arbitral court and the 
public court. * * * 

In a no less striking way the development above described is, in my judgment 
confirmed by the forms of the Roman legis actio proceedings. These forms point 

i Cf. V. Amira, Altschwedisches Obligationenrecht 1882, 32. Emil Wolff, jem- 
fbrande ratts-historiska studier till de tolf taflornas Lag, Goteborg 1883, p. 61 
seq., the latter of which, from the comparative view of law, points moreover to 
the analogy with the legis actio sacramento. 

2E. Hertzberg. Grundtrnkkene i den iildste norske Proces, p. 15-71. Fr. 
Brandt, Forelasninger over den norske Retshistorie II, pp. 298-304. 
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to a time when the enactment of laws and their administration belonged prim- 
arily to the pontifex. If now we ask how these forms could be developed, the 
answer given to this question by Jhering * will no doubt be conclusive : when 
the legal council took a hand in private matters there was developed the judicial 
power of the pontifices as arbiters between the parties, and their decision was 
supported by the agreements between the parties, but in addition by the author- 
ity of the pontifices which existed already. Their authority then came to have 
this additional effect: the pontiflcial court "assumed completely the position of 
a court instituted by the state," a position which was granted to it in fact, and 
which the court was greatly interested to maintain.** The religious sense 
of the people had from time immemorial established the indissoluble connec- 
tion between law and religion ; the priest was looked upon as the guardian of 
the standards of life; he was, moreover, the (torwp — judge) in law. Concern- 
ing the form in which arbitral proceedings were instituted, Jhering, according 
to my judgment, gives no satisfactory explanation. He does, to be sure, grant 
that the controversy before the arbitral pontifex was entered into by the deposit 
of a sacramentum by both parties, but he believes that the sacramentum is 
worthy of consideration only from the point of view that it is the fee, the 
compensation, that is, the money consideration to be paid to the pontifices. 
I believe that originally a much deeper juridical significance attached to the 
sacramentum. The original idea was a wager put up by both parties to insure 
the arbitral proceedings. In the beginning, the victor probably carried away 
this wager, the wager itself was first of all only a security for the parties. But, 
since in virtue of his authority the pontifex was at an early period in a position 
to guarantee the realization of the arbitral decision, the wager of the defeated 
party could therefore more and more assume the character of the fee that was 
to be paid to the arbiter. The deposit of the wager remained the means for 
bringing the process to a hearing before the arbiter. The priestly arbiter, 
however, gained an increasing influence with regard to the form of this wager. 
Wager and wager-stake received sacred characterization and significance; the 
wager-stake was fixed at a definite sum proportionate to the object of the con- 
troversy; and whilst in earlier times, the parties designated the person of the 
priest by election, they appealed later on to the whole college of the pontifices 
which delegated unilaterally a member from its own number and finally, in 
an arbitrary manner and for all cases, entrusted one of its members with these 
and other cases relating to the administration of private law. 1 The secular 
legis actio proceeding appears, therefore, as a direct continuation of the pon- 
tifical procedure, which grew out of the arbitral procedure, and its connections 
with the latter was only gradually removed. The partial and later development 
of the legis actio procedure clung to the idea of the sacramentum as a wager- 
stake, that is, wager-penalty (poena), as is indicated by the well-known examples 
from Tarro, I, 1, 5, ISO, Festus v. Sacramentum and Oajus 4, 13 fl\, particularly 
however, the words of Isidor, orig. 5, 24, p. 930: "sacramentum est pigmts 
sponsionis." 2 The formal proceeding in the legis actio Sacramento corre- 

*(2) Geist des rom. Rechts (3rd ed.) I, p. 297 seq. ; Bernhoft in Zeitschr. 
fur vergl. R. W., II, 325, seq., 321, and in Staat und Recht, p. 227 seq. But cf. 
Mommsen, Staatsrecht II, Sect. 1, p. 44, p. 45, note .3. 

** Bernhoft (in Staat und Recht, p. 227 seq., 113 seq., 119 seq.) assigns to 
the king of the pre-Roman time a similar function as arbiter. 

i This is corroborated by the account of Pomponius in L. 2, § 6, D. (1,2) 
regarding the " praeesse privatis ; " this account should, however, be compared 
with Mommsen, Staatsrecht II, Sect. 1, p. 45, note 3. 

2A. Pernice, zum rom. Sakralrecht I, p. 18, Note 5, points rightly to the 
analogous interpretation by Servius, Eclog. 3, 31. On what ground, Rudorff, 
Zeitschr. fur gesch. R. W., Vol. 13, p. 199, Note 36, assumes that Isidor has 
in mind the corroborative oath and that its source is the sacramentum proceeding, 
he does not indicate. 
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sponded fully to that of the real wager, and in my judgment it was not by 
mere chance but by historical tradition that the lege agere Sacramento pre- 
served together with the wager, the relations to the condition of self-help, 3 which 
was not undervalued. Modern writers maintain the view that in the legis actio 
saciamento a wager was entered into to secure the hearing of the lawsuit. 1 
But, in these authors I miss the explanation of this particular form of the 
lawsuit. The original form of the lawsuit may be explained, to be sure, by the 
spirit which pervaded antiquity; but was it necessary to resort to the method 
of the wager, or was this done because it had been an old Roman custom? The 
wager, in the abstract, is certainly far removed from the forms of the lawsuit. 
For this reason, the thought forces itself irresistibly upon the mind, that this 
final wager was the relic of a real wager of an earlier period.2 

It is quite possible that the wager before the pontifices was not made through 
stake (saw amentum) , but through mutual solemn promise {per sponsionem) ; 
for the solemn form of promise of the sponsio developed from the sacred law; 
when its sacred character was removed and it became secularized, 3 it served 
more especially the ends of the wager agreement. According to this view, the 
later agere per sponsionem would have its historical predecessor in the old 
wager per sponsionem before the pontifical arbiter. 

Sir Henry Sumner Maine: Ancient Law (1861, Pollock's Edition, 1906), pp. 

362-364. 

How little the notion of injury to the community had to do with the earliest 
interference of the State through its tribunals, is shown by the curious circum- 
stance that in the original administration of justice, the proceedings were a 
close imitation of the series of acts which were likely to be gone through in 
private life by persons who were disputing, but who afterwards suffered their 
quarrel to be appeased. The magistrate carefully simulated the demeanour of 
a private arbitrator casually called in. 

In order to show that this statement is not a mere fanciful conceit, I will 
produce the evidence on which it rests. Very far the most ancient judicial pro- 
ceeding known to us is the Legis Actio Sacramenti of the Romans, out of 
which all the later Roman law of Actions may be proved to have grown. Gaius 
carefully describes its ceremonial. Unmeaning and grotesque as it appears at 
first sight, a little attention enables us to decipher and interpret it. 

The subject of litigation is supposed to be in Court. If it is movable, it is 
actually there. If it be immovable, a fragment or sample of it is brought in 
its place; land, for instance, is represented by a clod, a house by a single brick. 
In the example selected by Gaius, the suit is for a slave. The proceeding begins 
by the plaintiff's advancing with a rod, which as Gaius expressly tells symbolised 
a spear. He lays hold of the slave and asserts a right to him with the words, 
" Hunc ego hominem ex Jure Quirtium meum esse dico secundum suam causam 
sicut dlxi; " and then saying, " Ecce tibi Vindictam imposui," he touches him 
with the spear. The defendant goes through the same series of acts and ges- 

3 See especially Bernhoft, Staat und Recht, p. 226 seq. 

i Keller (Wach.) Der rtim. Civilprozess (6th ed.), p. 57 seq. Bernhoft, Staat 
und Reeht, p. 229, Brine, zur Contravindieation der legis actio Sacramento, espec. 
p. 113 seq. und p. 146. Baron, Festgaben fur Heffter, p. 38 seq. 

2 With regard to the compendious literature relating to the legis actio Sacra- 
mento, I will take this position: Even among those who absolutely deny the 
wager nature of the sacramentum, we find repeatedly interpretations, which of 
necessity, lead to our view (Stintzing, TJeber das Verh. der leg. a. Sacramento, 
etc., p. 9 seq.) ; if, moreover, these authors should have succeeded in proving 
that the legal procedure of the saeramentvm is not in all respects a real wager, 
this would after all not constitute a denial of my view. 

3 Cf. now A Pernice, zum rom. Sakralreeht, I, p. 17. 
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tures. On this the Praetor intervenes, and bids the litigants relax their hold, 
" Mittite ambo hominem." They obey, and the plaintiff demands from the de- 
fendant the reason of his interference, " Postulo anne dicas qua ex causa vin- 
dicaveris," a question which is replied to by a fresh assertion of right, " Jus 
peregi sicut vindictam imposui." On this, the first claimant offers to stake a 
sum of money, called a Sacramentum, on the justice of his own case, " Quando 
tu injuria provocasti, D aeris Sacramento te provoco," and the defendant, in 
the phrase, " Similiter ego te," accepts the wager. The subsequent proceedings 
were no longer of a formal kind, but it is to be observed that the Praetor took 
security for the Sacramentum, which always went into the coffers of the State. 

Such was the necessary preface of every ancient Roman suit. It is impossible, 
I think, to refuse assent to the suggestion of those who see in it a dramatization 
of the origin of Justice. Two armed men are wrangling about some disputed 
property. The Praetor, vir pietate gravis, happens to be going by and inter- 
poses to stop the contest. The disputants state their case to him, and agree 
that he shall arbitrate between them, it being arranged that the loser besides 
resigning the subject of the quarrel, shall pay a sum of money to the umpire 
as a remuneration for his trouble and loss of time. 

Rudolf von Jhebing: Geist Des Romischen Rechts, Vol. 1 (Fifth Edition), 
Leipzig, 1891, pages 167-176. 

PEACEFUL ADJUSTMENT OF LEGAL CONTKOVEESIES. 

Contractual adjustment of legal controversies — Oath and Arbitration — Sub- 
mission to judicial decision (litis contestatio) . 

The need of a decision of legal controversies has not been met everywhere in 
the same manner. Some peoples address themselves to the Deity for this pur- 
pose; the Deity renders the decision through judgments of God, oracle, lot, 

etc ; others appeal for help to the civic authorities. In both cases, however, 

the parties submit to a higher power. The Romans of olden times took an 
entirely different course; and the development in the course of time was unable 
to eradicate this ancient spirit, which leaves the decision of legal controversies 
to mutual agreement. The party whose right was disputed by his opponent 
proposed to the latter arbitration by an impartial third party, or else left the 
decision of the matter in dispute to his opponent's conscientiousness, that is, 
he requested him to declare under oath the non-existence of his right. 70 If the 
opponent accepted either the one or the other proposition, the further course 
followed naturally; the decision rendered by the arbiter, or under oath, was 
based upon mutual agreement; it was, therefore, binding upon both parties; it 
established an undoubted right, and consequently the legal power of self-help. 
But, what became the situation when the opponent declined to accept the propo- 
sition of the claimant? By his refusal he passed judgment upon himself; for, 
why refuse if he was convinced of his right? He showed that he had no con- 
fidence in the righteousness of his cause; and no injustice was shown him who 
thereby cut off every chance for a decision if in his refusal there was found an 
indirect confession of his guilt. 7 °a Self-help (if not quite the legis actio per 
manus injeetionem) had free play against him. 70 *. 

7 <> This viewpoint, where the complainant appoints his opponent under oath 
as judge is frequently expressed, I. 1. pr. Quar. rer. (44.5) Jusjurandum vicem 
rei judieatae obtinet, non immerito, cum ipse quis judicem adversarium suum 
de causa sua fecerit deferendo ei jusjurandum. L. 28, § 2 de jud. (5.1). Quintil. 
I. O. V. 6., § 4. litis adversarium judicem facit, 

rooLiv. Ill 57 si ad judicem non eat, pro damnato in vincula duci jubere. 
L. 38 de jurejur. ( 12.2 ) : nianifestae turpitudinis et confessionis est nolle nee 
jurare nee jusjurandum referre. 

7 °6According to the Twelve Tables: Si in jus vocat, ni it, antestator; igitur 
em capita; si calvitur pedemve struit, manum endo jacito. 
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The institution of arbiters, as well as the extra-judicial oath, set aside the 
practice of self-help by affording to the presumptive claimant the possibility 
either of bringing the dispute to a decision, or at least of forcing the opponent 
morally to the wall, and to compel him by his refusal to the indirect confession 
of his unjust claim. In even a later period of Roman history both sytems were 
unusually popular and customary," and both in solemn form reappear in later 
Roman judicial proceedings. In the latter system I see nothing else than the 
residuum, reduced to regular and permanent form, of the custom which had 
long before existed, where the parties themselves decided legal controversies 
by agreement. The extra-judicial oath becomes the judicial oath, the arbiter 
becomes the public judge, and neither of the two loses (surrenders) the former 
character. 

Our present-day judge derives his authority from the state, not from the 
voluntary acquiescence of the parties; and his authority does not merely consist 
in ascertaining or in interpreting, but in carrying out the law. 

The Roman judge was not invested with this function; he exercised the same 
functions that belong to every arbiter. The striking similarity between the two 
led a Roman jurist to remark: Compromissum (selection of an arbiter) ad 
similitudinem judiciorum redigitur. In later times it may have seemed natural 
to look upon the judicial office as the original of which the institution of arbiters 
was only the copy. 

It may have occurred frequently that the parties sought arbitral decision 
from a magistrate who had distinguished himself by his knowledge of the laws 
or by his integrity. Fulfillment of their wishes, in so far as the magistrate 
was concerned, was originally looked upon as a matter of honor; in time it 
became his official duty.'ia. An overwhelming number of such requests led the 
magistrate to suggest in his place some other qualified person, as well as to 
refuse, once and for all, to hear many controversies. If the later law restricted 
the number of cases to be heard, then the earlier law must have heard fewer yet. 
The sole difference between the ordinary arbiter and the arbiter designated by 
the magistrate, or the magistrate himself when he decided that the question 
was within his own jurisdiction is, that the former had first to be requested to 
take charge of the case, while the latter's cooperation was certain wherever 
custom or law had established his official function; in all other respects they 
were equals. The arbiter owes his power to the choice of the parties; he is 
merely their agent; his function solely consists in pronouncing sentence; the 
carrying out of this sentence is left to the parties themselves. In like manner, 
the judge of the old Roman law derives his authority only by appointment of 
the parties. This is clearly proven by the fact that a legal controversy cannot 
be instituted when the opponent refuses his consent thereto. A decision of the 
magistrate or of the judge designated by him, to which the opponent has not 
in advance subjected himself, is not binding upon him. The dispute, which the 
opponent has with the claimant is simply a private affair; how could the mag- 
istrate, without invitation of both parties, be permitted to interfere? There- 
fore, if the accused refuses, a legal controversy can not at all be instituted against 
him; the complainant must seek redress as best he can; and he does this, as 
we have seen above, by resorting to the manus injectio. If the accused declines 

7i 0. E. Hartman, the ' Ordo judiciorum ' I, p. 105 et seq. 

7io The following exposition, taken unchanged from the first edition, in so 
far as it bears upon the objections raised against it, merely serves the purpose 
of a hypothetical construction of antiquity and of the ideas by which it was ruled. 
In historic times, the imperium of the king or of the magistrate clothed with 
the jurisdictio is in too great contrast with the position assigned in the text 
to the judge to permit our attempting to place both on a par. The order of 
the Prwtor in a suit for libel: mittite ambo hominem shows plainly that he 
did not derive his authority from the parties, that he was not their agent, but 
their superior. 
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the proposition of the complainant to submit to judicial decision, the latter, in 
such case, need not heed the wishes of the accused should he desire to take the 
case up again; self-help has free course. 

If a legal controversy cannot be instituted without the consent of the accused, 
we may then infer what the situation will be when he consents to a legal con- 
troversy. The entire proceedings rest upon the contract of the parties. Both 
agree upon the arbiter whom the magistrate is to designate, 72 and they promise 
to each other to abide by the decision. The authority to decide the case pro- 
ceeds, therefore, not from the fact that the judge is a public officer, but from 
the fact that he has been chosen by the parties. We may designate their con- 
tract as a conditional promise; they promise that the victor is to have possession 
of what the judge shall decree in his favor. 

The consequences of this conception are strictly followed out in the older 
proceedings. The old obligation is considered extinct; in consequence the com- 
plainant can no longer abandon the (old) complaint and prepare a new one; 
nor can the accused in doing the required act avoid condemnation. In the 
place of the old obligation, a new one, a conditional one is instituted, brought 
about by the contract of the parties; henceforth, they have only to wait for 
the fulfillment of the condition. Since this new obligation is based upon a con- 
tract, the old one, therefore, if it arose from a crime, assumes through this 
metamorphosis all the peculiarities of obligations resulting from contracts; for 
instance, it becomes transferable, a quality it had not possessed before. 

The contract, which in this way is made the basis of the entire proceedings, 
is called Litis contestatio; it was concluded in the presence of the Praetor and 
of witnesses (contestari) . The nature of contract of the Litis contestatio has 
been denied and contrasted with the "Natur des Processes " (= nature of the 
legal controversy), from which, of necessity, it is said, the Litis contestatio re- 
sults; as if the old Romans had viewed the nature of the legal controversy as 
we do; as if, where we of to-day are forced to accept obligations and submit to 
penalties, the Romans had not first of all demanded to see the expressed, even 
though indirectly compulsory, consent of the parties. It is in my judgment 
absolutely opposed to the spirit of the older law, that the Liiis contestatio should 
have entailed all the consequences of a contractual relation, and not have been 
itself a contract. Let us understand that the Litis contestatio did not involve 
'• submission " to the judge, and that the judicial sentence was only a condition 
under which the parties made some mutual promises. If they had based their 
promises upon " if a third party should do this or that,'' then, upon the appear- 
ing of the condition, the obligation rising into being would not have its basis in 
the act of the third party, but in their own promise. In like manner, the force 
which the judicial sentence possesses is to be traced back to the contract between 
the parties as to the true cause. 

The relation of the parties to the judge is, therefore, nothing less than sub- 
ordinate. His quality as a judge designated by the Preetor implies as little of 
such subordination as nowadays in the case of persons appointed by the state to 
pursue some profession in the interest of the public. The ancient judge in the 
time of the Roman emperors was nothing more than a jurist clothed with jus 
respondendi. Both were appointed by the state to serve the parties in rendering 
a judgment. 73 For this reason the judge cannot in the course of the legal con- 

72 'Neminem, says Cicero pro Cluentio c 43, voluerant majores nostri non modo 
de existimationc cujusquam, sed ne pecuniaria quidem de re minima esse judicem, 
nisi qui inter adversarios convenisset. 

'3 Their origin ia historically the same. Just as the state assumes the office 
of arbiter, without at first changing the nature of that office so the responding 
jurists were instituted. By the side of the public judge and the respondent there 
are actual arbiters and respondents not clothed with the jus respondendi and 
existing for sometime without legal attribution, until such attribution is at last 
conferred upon them, and judges and public respondents in the name of the state 
pronounce judgment possessing legal force. 
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troversy impose obligations upon the parties, cannot summon them to appear, 
cannot threaten them with punishment in case of nonappearance, etc. * * * 
Therefore, the v 'o of the tribunes, which may be exercised against the magistrate 
intrusted with the administration of justice cannot be exercised against the 
judge; he is no public official, but an arbiter between the parties in the appoint- 
ment of whom a public official has cooperated. 

For this reason the judicial sentence is not an order or injunction against the 
losing party, but merely an opinion " sententia," an explanation " pronuntiatio," 
which the judge renders in the controversy. This is most clearly seen in the 
oldest form of legal controversies, the legis actio Sacramento. The legal contro- 
versy appears here in the form of a security and each party deposits a definite sum 
of money (sacramentum), 7i which the defeated party loses. This security is 
submitted to the decision of the judge, who declares as justum the sacramentum 
of the party which in his opinion is right, and, therefore, as forfeited the sacra- 
mentum of the other party. This decision says nothing of condemnation; the 
claim which gave rise to the legal controversy is not even referred to in the 
judgment; judgment is rendered in regard to a matter quite different from the 
one at stake between the parties, the latter being only indirectly decided. But, 
that the idea of condemnation is little present in this indirect decision is best 
shown by the fact that recourse to this form of legal controversy occurred where 
condemnation or carrying out of a judgment could not be thought of, because the 
question at issue had nothing whatever to do with a legal claim, but related to 
the proving of some assertion. 75 Even in the later law, a similar form of judg- 
ment, the pronuntiatio, was kept alive in many cases, particularly in cases where 
pecuniary considerations did not obtain ; the judge merely decided that a person 
was servus, libertus, ingenuus, etc., and left it to the party interested to infer 
and to realize the practical effects resulting therefrom. 

By the side of these forms of judgment we find another one, the condemnatio, 
but only in the later forms of the Legisactio controversy. In the former 
cases the judicial judgment is objective; it is left to the party to deduce the 
practical consequences, and if needs be, to reach an agreement in regard to the 
litis acstimatio, the estimating of the adjudicated object; but in the condemnatio, 
the judge renders a relative decision; he condemns the accused; moreover, he 
combines at the same time with it, in all complaints referring to an object that 
may be estimated in money value, the litis aestimatio, that is, he condemns at 
the outset to the payment of a sum of money. 

The judge of the old law, therefore, imposes no obligation upon the accused; 
he issues no order against him in the name of the state; but with his knowledge 
of the law he comes to the assistance of the parties. The judgment has appro- 
priately expressed the relation of the judicial function to that of the complainant. 
The judge is merely to indicate the law (dicere), hence he is called judex, and 
he does this by rendering his opinion (sententia) . On the other hand, the com- 
plainant is the acting party (actor) ; 76 he does actually "act," for he takes in 
"hand" (manum injicere, conserere; vindicare), depending on whether the legal 

7 4 For particulars in relation hereto, see § 18a. 

"5 Valerius Maxirnus Lib. II, c. 8, no. 74 reports, that the dispute between a 
Consul and a Prstor as to which of the two deserved credit for a victorious naval 
battle, and to whom therefore, should have gone the triumph, became in this 
manner the object of a legal controversy; instead, however, of resorting to the 
older form of the sacramentum, they accepted the newer one of the sponsio. 
Valerius sponsione Lutatium provocavit: " ni suo ductu Punica classis esset 
oppressa." Nee dubitavit restipulari Lutatius. Hague judex inter eos convenit 
Atilius Calatinus. The latter concludes his decision with the words: secundum 
te litem do. 

™ Even in jurgare, litigate, it is equivalent to agere; but in the second word 
it must not be interpreted in the sense of litem agere, but as lite agere (just 
as jurgare means jure agere). 
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controversy is instituted against persons or things {agere in personam, in rem). 
The present-day judge "rights" (= judges), that is, he is the acting party, 
while the complainant does not act, but presents his grievance to the judge, so 
that the latter may help him. The Roman complainant does not depend on 
assistance; in all cases where his right is evident he has no need of the judge, 
but proceeds forthwith to self-help. The Roman judicial office is, therefore, only 
instituted to afford opportunity to the parties in doubtful cases, to have the 
law indicated. But the judicial decision exercises no effect, which the parties 
might not just as wiell obtain by some other course; and the reason why it 
possesses no deciding force lies not in the public character of the judicial office, 
but in the will of the parties. The judge, therefore, is nothing else than an 
arbiter (arbiter) ; and there were many cases in which he was referred to by 
that name. 



If now, we cast a retrospective glance upon the course we have followed in 
this first chapter (§ 10 et seq. ), we will see that it leads us from that lowest 
point, where self-help and the despoiling of the opponent by brute force prevail, 
where right and force still coincide, to the moment where force exercised in favor 
of a claim wiiich is looked upon as doubtful is considered as unsatisfactory, and 
decision of legal controversies by contract lays the first foundation for the insti- 
tution of the judicial office. But there remained always with us one and the 
same idea, namely, that personal force is the originator, and, therefore, also the 
legitimate protector of right. This force is not the open physical force, but by 
the recognition of its justice it rises to a moral force; it is a force actively 
engaged in the service of the concept of right, ay, the principle of private right 
itself in its primitive freshness and energy. 

The idea of justification of personal force, which by its own act creates and 
protects a world of its own, is the absolute minimum with which the institution 
of law could begin ; and, for this reason, it had to be placed at the very beginning 
of our exposition. Out of this feeble germ, law has also been evolved by other 
peoples ; but not everywhere are we so fortunate, as in the present case, as to be 
able to trace the original germ through the blossom and the ripened fruit. Unable 
to reconcile that idea in the course of time with the rising development of the 
State-principle, many a people disregarded that idea and by meek humiliation 
of the personal feeling of self-assertion and of the sense of justice, accepted the 
state as the real creator of subjective right. But, in the Roman conception of 
right — thanks be to its indestructible nature and to the manly self-assertion of 
the Romans — this idea is too firmly rooted, that it could ever have been extir- 
pated; and the juristic instinct of the Romans was able to so mold it and give 
it the correct forms that it was itself compatible with the highest development 
of the state. 

J B. Motle: Imperatoris Iustiniani Institutiones, Vol. 1 (Second Edition, 
1890), pages 632, 634-636. 

' The Roman tribunals became the organs of the national sovereignty at an 
exceptionally early date, and the development of Roman law and procedure was 
exceptionally rapid; ' consequently, we are enabled to bridge over the gulf be- 
tween the primitive system of private vengeance, and the earliest Roman civil 
process of which we have any knowledge, less by tracing this gradual incorpora- 
tion of self-redress with a regular procedure than by other indications of more 
advanced ideas. These in the main are three in number: the introduction and 
development of the idea of composition for injury; the plan of guaranteeing a 
man's rights by collective action through witnesses; and the contractual decision 
of disputes. * * * 

iii. The contractual decision of disputes took two forms. The one consisted 
in the complainant's giving his adversary the option of denying his liability on 
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oath, or of being taken, in default, to admit it; it remained a permanent institu- 
tion at Rome even to the time of Justinian, in whose Digest ( 12. 2. 38 ) we read 
' manifestae turpitudinis et confessionis est nolle nee iurare nee iusiurandum 
referre.' The other was reference of the matter by common consent to arbitra- 
tion : from this, beyond the shadow of a doubt, the whole Roman system of actions 
tried before a judge or judges took its origin. The earliest judges derived their 
judicial authority, such as it was, not from the state, but from the voluntary 
submission of the parties: and Sir H. Maine has shown, 1 by an examination of 
the earliest Roman civil process, that the magistrate, even when commissioned 
by the state for the administration of justice, preserved the memory of the 
actual historical source of his functions by ' carefully simulating the demeanour 
of a private arbitrator casually called in.' The later Roman jurists, though 
struck by the similarity in procedure between an ordinary action and a refer- 
ence to arbitration, were guilty of the curious anachronism of deriving the latter 
from the former: ' compromissum ' (one of them says) 'ad similitudinem 
iudieiorum redigitur ; ' but the fact is that action grew out of arbitration, and 
the judge was originally only an unofficial referee: a fact of which traces are 
observable throughout the legal history of Rome. Thus, no action could validly 
be commenced, still less carried through to judgment, until the court had got 
both parties before it: for arbitration can take place only by consent, not by a 
unilateral act of either of them without the other. Still more forcibly are we 
reminded of the mode in which the early judge acquired his jurisdiction by the 
vitality of the rule that no judge could be forced upon a party of whose knowledge 
and integrity he was not satisfied: ' neminem,' says Cicero, 2 ' voluerunt maiores 
nostri non modo de existimatione cuiusquam, sed ne pecuniaria quidem de re 
minima esse iudicem, nisi qui inter adversaries convenisset.' Hence too the 
limited authority, as we should deem it, of the Roman iudex ; he has no ' im- 
perium ; ' he cannot compel the parties to any act or forbearance ; he is merely 
» referee whom they have chosen, and in whose appointment the magistrate has 
cooperated; all he has to do is to decide the questions submitted to him, so far 
as the parties may enable him; he has to leave to them the realization (by 
execution) of the right he ascertains. The very point he has actually to settle 
is at first kept studiously in the background, and hidden behind a wager ; the 
decision is not an order or injunction, but an expression of opinion, sententia, 
pronuntiatio. 

In England we know from actual records with what rapidity trial by jury in 
civil causes, though in most cases optional only, superseded the more barbarous 
methods of compurgation, ordeal, and trial by battle, and that this was largely 
due to a sense of the greater justice and reasonableness of the new system. We 
can hardly doubt that upon much the same grounds the practice of arbitration 
daily gained greater favour among the Romans. When political authority has 
at length obtained a firm footing, the magistrate is gradually preferred by 
litigants to a citizen arbitrator, perhaps from a conviction of his greater wisdom 
and impartiality; if he is a king, perhaps too because his divine descent is 
believed to confer upon him a sense of right, and a kind of knowledge, above his 
merely human fellows. Finally, the judicial function is recognised as appertain- 
ing to the state: though the primitive remedies may to some extent survive in 
all their rudeness, and though the state administration of justice may still more 
widely bear traces of the social condition which preceded political organization, 
still the natural mode of deciding a dispute is to go to the magistrate, and rules 
of civil procedure have begun to assume consistency. Courts have become estab- 
lished ; their mode of action is prescribed by law; any attempt to evade their 
authority by recurring to other methods of obtaining satisfaction, save in certain 
well defined cases, is considered a defiance of law, and a breach of the peace. 

This is the condition of the earliest judicial institutions at Rome of which we 
have any information. * * * 



i Ancient Law pp. 375 seq. 
2 Pro Cluentio cap. 43. 
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J. N. Madviq: Deb Romische Staat. Vol. II, Leipzig, 1882, pages 216-218. 

THE ADMINISTRATION OF PRIVATE LAW, IURISD1CTIO. ITS GENERAL FORM. 

The procedure in private legal controversies, causae privatae (iudicia privata, 
court procedure and decisions in matters of private law), — which, like all 
Roman institutions, extended originally to the citizens in a single city with a 
restricted area, regarding whose development by custom, or possibly by realign- 
ment of its limits through organizing laws we know nothing, with the exception 
of some few matters of detail — rested on a unique co-operation between a magis- 
terial personage and a number of citizens chosen to perform judicial duty. The 
magistrate directed all legal affairs, formulated and instituted each separate law- 
suit; while he referred to one or to several of the men so chosen each case in 
definite form for their decision; afterward he gave their decision legal force and 
executed it. The distinction between Upper and Lower courts and the testing 
of the same case by several appeals were unknown in the Roman Republic. 
Every judicial transaction, even where documents were presented as evidence, was 
heard verbally and in public. Of the magistrate it was said: ius elicit, and his 
function was called: iuris dictio (in contradistinction with the qucerere and 
quwstio of criminal procedure, with which this magistrate had nothing to do) ; 
it was the function of the judge ' to find judgment ' iudicare, and each civil law- 
suit was divided into two parts ; first the institution of the lawsuit before the 
magistrate, in iure, then final adjudication before the individual judge or judges, 
in iudicio (Cie. de inv. II, 19. Paul. Dig. I, 1, 11: ubicunque prwtor . . . 
ius dicere constituit, is locus recte ius appellatur ; in ius vocare, in ins ire, etc.). 
Originally the king was at the head of the legal institutions, and after him the 
Consuls (but we know nothing regarding the division of the work between them), 
and in their absence the prcefectus urbi, and after the year 366 the Prator; but, 
since there were several praetors, the function devolved upon the city prwtor (an 
adjunct under the prwtor inter peregrinos ; see Chap. V, § 8). Besides the juris- 
diction personally directed by him in the city and its territory, and beside the 
judicial personnel directly under his authority, there arose — by virtue of the 
enlargement of the state through the subdivision of the population into municipal- 
ties ( Prefectures and Colonies ) and here and there into provinces — a municipal 
and provincial jurisdiction, from which, first in the time of the Roman emperors, 
when the municipal law became general, there was unfolded a uniform adminis- 
tration of justice for the whole empire. There was no need, nor was it to be 
expected, as already stated ( Chap. V, § 2 ) , that the praetor, who was an adminis- 
trative authority, sometimes even a general, should have had legal training; but, 
when composing his edicts, as well as in other special instances, he could avail 
himself of the assistance of the jurists. 



THE JUDGES, TUDICES. 

The judges were private citizens of whom a certain number were appointed 
for this service, regardless of juristic knowledge and training, but with reference 
to their position and personal integrity ; so that the praetor ( prwtor urbanus and 
prwtor inter peregrinos ) had to keep to the list ( album ) of these particular men. 
As long as the people themselves pronounced judgment in public legal matters, 
the men designated in the judicial list were intended only for the iudicia privata 
(perhaps excepting the quwstiones extraordinariw in consequence of a special 
law) ; but after the institution of permanent courts, quwstiones perpetuw, they 
were appointed for the adjudication of criminal matters, iudicia publica, which 
were formerly adjudicated by the people, and for each separate case there were 
appointed to these courts a certain number of the same men who pronounced 
judgment in private legal controversies, and who were designated in the law for 
the separate questions. 
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Henry John Roby: Roman Private Law in the Times of Cicero and of the 
Antonines. Vol. II (1902), pages 322-323. 

Judices were according to Polybius (vi 17) taken in most of the important 
cases from the list of Senators, who however were disabled for this function i 
by C. Gracchus. He put equites in their place (lex Sempronia B. C. 122: Veil, 
ii 6; Cic. Verr. i 13 § 38). 2 In Cicero's speech pro Rose. Com. 14 § 42 mention 
is made of a private suit in which an eques acted as judex, but the date of the 
suit is uncertain (see p. 502). In 81 B. C. Sulla as dictator restored the senate 
to their old position (cf. Cic. Verr. iii 41 § 96). In 70 B. C. L. Aurelius Cotta 
established a separate list from which judices were to be taken, composed of three 
decurke, one of senators, one of equites and one of tribuni aerarii (Ascon. in 
Corn. p. 78 Bait., in Pison. p. 16; Cic. Att. i 16 § 4; etc.), who appear to have 
been a class of plebeians of position and property, ranking next to, or even some- 
times with, the equites (Cic. Cat. iv 7 § 15; Flac. 2 § 4 with schol. Bob. ad loc. 
etc.*) . It is supposed that equal numbers were taken from all three classes.* 
The list (album judicum) was revised by the praetors, probably every year (Cic. 
Clu. 43 § 121). 

Articles of Confederation Adopted by the States of America on July 9, 

1778. 

Article IX. 

* * * * * * * 

The United States, in Congress assembled, shall also be the last resort on 
appeal in all disputes and differences now subsisting, or that hereafter may arise 
between two or more States concerning boundary, jurisdiction, or any other 
cause whatever; which authority shall always be exercised in the manner fol- 
lowing: Whenever the legislative or executive authority, or lawful agent of 
any State in controversy with another, shall present a petition to Congress, 
stating the matter in question, and praying for a hearing, notice thereof shall 
be given by order of Congress to the legislative or executive authority of the 
other State in controversy, and a day assigned for the appearance of the parties 
by their lawful agents, who shall then be directed to appoint, by joint consent, 
commissioners or judges to constitute a court for hearing and determining the 
matter in question; but if they cannot agree, Congress shall name three per- 
sons out of each of the United States, and from the list of such persons each 
party shall alternately strike out one, the petitioners beginning, until the num- 
ber shall be reduced to thirteen; and from that number not less than seven 
nor more than nine names, as Congress shall direct, shall, in the presence of 
Congress, be drawn out by lot; and the persons whose names shall be so drawn, 
or any five of them, shall be commissioners or judges, to hear and finally deter- 
mine the controversy, so always as a major part of the judges who shall hear 
the cause shall agree in the determination; and if either party shall neglect 
to attend at the day appointed, without showing reasons which Congress shall 
judge sufficient, or being present, shall refuse to strike, the Congress shall pro- 
ceed to nominate three persons out of each State, and the Secretary of Con- 

1 See Madvig Verfassung ii pp. 218 sqq. ; Mommsen St. R. iii 527 sqq. 

2 A consular Fimbria is spoken of as a judex in a case told to Cicero as a boy 
(Cic. Off. iii 19 § 77). Fimbria was consul in 104 B. C. but he may not have 
been a senator at the time of the trial, and he may have been privately appointed. 

3 See Madvig Verfassung i 182 sqq.; Mommsen St. R. iii p. 192. 

4 Cf. Sen. Ben. iii 7 § 7 De quibusdam et imperitus judex demittere tabellam 
potest: . . . ubi vero id de quo sola sapientia decernit in controversiam incidit, 
non potest sumi ad hcec judex ex turba senatorum quern census in album et 
equestris hereditas misit. 
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gress shall strike in behalf of such party absent or refusing; and the judgment 
and sentence of the court, to be appointed in the manner before prescribed, shall 
be final and conclusive; and if any of the parties shall refuse to submit to the 
authority of such court, or to appear or defend their claim or cause, the court 
shall nevertheless proceed to pronounce sentence or judgment, which shall in 
like manner be final and decisive; the judgment or sentence and other proceed- 
ings being in either case transmitted to Congress, and lodged among the acts 
of Congress for the security of the parties concerned; provided, that every com- 
missioner, before he sits in judgment, shall take an oath, to be administered 
by one of the judges of the supreme or superior court of the State where the 
cause shall be tried, " well and truly to hear and determine the matter in ques- 
tion, according to the best of his judgment, without favor, affection, or hope 
of reward." Provided, also, that no State shall be deprived of territory for the 
benefit of the United States. 

All controversies concerning the private right of soil claimed under different 
grants of two or more States, whose jurisdictions, as they may respect such 
lands and the State which passed such grants are adjusted, the said grants or 
either of them being at the same time claimed to have originated antecedent to 
such settlement of jurisdiction, shall, on the petition of either party to the Con- 
gress of the United States, be finally determined, as near as may be, in the same 
manner as is before prescribed for deciding disputes respecting territorial juris- 
diction between different States. 



Report of the Committee on Detail, Presented by Me. Rtjtledge to the 
Federal Convention, August 6, 1787.* 

Article IX. 

Sect. 2. In all disputes and controversies now subsisting, or that may here- 
after subsist between two or more States, respecting jurisdiction or territory, 
the Senate shall possess the following powers. Whenever the Legislature, or 
the Executive authority, or lawful Agent of any State, in controversy with 
another, shall by memorial to the Senate, state the matter in question, and 
apply for a hearing; notice of such memorial and application shall be given 
by order of the Senate, to the Legislature or the Executive authority of the 
other State in Controversy. The Senate shall also assign a day for the appear- 
ance of the parties, by their agents, before the House. The Agents shall be 
directed to appoint, by joint consent, commissioners or judges to constitute a 
Court for hearing and determining the matter in question. But if the Agents 
cannot agree, the Senate shall name three persons out of each of the several 
States; and from the list of such persons each party shall alternately strike 
out one, until the number shall be reduced to thirteen; and from that number 
not less than seven nor more than nine names, as the Senate shall direct, shall 
in their presence, be drawn out by lot; and the persons whose names shall be 
so drawn, or any five of them shall be commissioners or Judges to hear and 
finally determine the controversy; provided a majority of the Judges, who shall 
hear the cause, agree in the determination. If either party shall neglect to 
attend at the day assigned, without showing sufficient reasons for not attend- 
ing, or being present shall refuse to strike, the Senate shall proceed to nominate 
three persons out of each State, and the Clerk of the Senate shall strike in 
behalf of the party absent or refusing. If any of the parties shall refuse to 
submit to the authority of such Court; or shall not appear to prosecute or 

* See M. Farrand. The Records of the Federal Convention of 1787, Vol. II, pp. 
183-185. 
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defend their claim or cause, the Court shall nevertheless proceed to pronounce 
judgment. The judgment shall be final and conclusive. The proceedings shall 
be transmitted to the President of the Senate, and shall be lodged among the 
public records, for the security of the parties concerned. Every Commissioner 
shall, before he sit in judgment, take an oath, to be administered by one of the 
Judges of the Supreme or Superior Court of the Senate where the cause shall 
be tried, " well and truly to hear and determine the matter in question accord- 
ing to the best of his judgment, without favor, affection, or hope of reward." 

Sect. 3. All controversies concerning lands claimed under different grants 
of two or more States, whose jurisdictions, as they respect such lands shall have 
been decided or adjusted subsequent to such grants, or any of them, shall, on 
application to the Senate, be finally determined, as near as may be, in the same 
manner as is before prescribed for deciding controversies between different States. 



Proceedings op the Federal Convention, August 24, 1787.* 

Sect: 2 & 3 of art: IX being taken up.« 

Mr. Rutledge said this provision (for deciding controversies between the 
States) was necessary under the Confederation, but will be rendered unnecessary 
by the National Judiciary now to be established, and moved to strike it out. 

Doer. Johnson 2ded. the Motion. 

Mr. Sherman concurred: so did Mr. Dayton. 

Mr. Williamson was for postponing instead of striking out, in order to con- 
sider whether this might not be a good provision, in cases where the Judiciary 
were interested or too closely connected with the parties — 

Mr. Ghorum had doubts as to striking out, The Judges might be connected 
with the States being parties — He was inclined to think the mode proposed 
in the clause would be more satisfactory than to refer such cases to the 
Judiciary — 

On the Question for postponing (the 2d and 3d Section, it passed in the 
negative ) 

N. H. ay. Masts, no. (Cont. no) N. J. no. Penna abst. Del. no. Md. no. Va no. 
N. C. (ay) S-C no. Geo. ay. [Ayes — 3; noes — 7; absent — l.] T 

Mr. Wilson urged the striking out, the Judiciary being a better provision. 

On Question for striking out 2 & 3 Sections Art : IX 

N. H. ay. Mas : ay. Ct. ay. N.J — ay. Pa. abst. Del — ay. Md. ay. Va ay. 
N. C. no. S. C. ay — Geo. no. [Ayes — 8; noes — 2; absent — 1.] 



Constitution of the United Statess. 
Article III. 

SECTION 1. 

The judicial power of the United States shall be vested in one Supreme Court, 
and in such inferior courts as the Congress may from time to time ordain and 
establish. The judges, both of the supreme and inferior courts, shall hold their 
offices during good behavior, and shall, at stated times, receive for their services 
a compensation which shall not be diminished during their continuance in office. 

* Op. Cit., Vol. II, pp. 400-401. 

• Relating to disputes between states and over land questions — modeled on 
procedure in Articles of Confederation. 

7 Vote of Connecticut inserted, and that of North Carolina changed to conform 
to Journal. 
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SECTION 2. 

§ 1. The judicial power shall extend to all cases, in law and equity, arising 
under this Constitution, the laws of the United States, and treaties made, or 
which shall be made, under their authority; to all cases affecting ambassadors, 
other public ministers, and consuls; to all cases of admiralty and maritime 
jurisdiction; to controversies to which the United States shall be a party; to 
controversies between two or more states; between a state and citizens of 
another state; between citizens of different states; between citizens of the same 
state claiming lands under grants of different states, and between a state, or the 
citizens thereof, and foreign states, citizens, or subjects. 

Convention for the Pacific Settlement of International Disputes, Adopted 

at the Hague Conference of 1889. 

Article 20. 

With the object of facilitating an immediate recourse to arbitration for inter- 
national differences, which it has not been possible to settle by diplomacy, the 
Signatory Powers undertake to organize a Permanent Court of Arbitration, 
accessible at all times and operating, unless otherwise stipulated by the parties, 
in accordance with the Rules of Procedure inserted in the present Convention. 

Article 23. 

Within the three months following its ratification of the present Act, each 
Signatory Power shall select four persons at the most, of known competency in 
questions of international law, of the highest moral reputation, and disposed 
to accept the duties of Arbitrators. 

The persons thus selected shall be inscribed, as Members of the Court, in a 
list which shall be notified by the Bureau to all the Signatory Powers. 

Any alteration in the list of Arbitrators is brought by the Bureau to the knowl- 
edge of the Signatory Powers. 

Two or more Powers may agree on the selection in common of one or more 
Members. 

The same person can be selected by different Powers. 

The Members of the Court are appointed for a term of six years. Their 
appointments can be renewed. 

In case of the death or retirement of a Member of the Court, his place shall 
be filled in accordance with the method of his appointment. 

Article 24. 

When the Signatory Powers desire to have recourse to the Permanent Court 
for the settlement of a difference that has arisen between them, the Arbitrators 
called upon to form the competent Tribunal to decide this difference must be 
chosen from the general list of Members of the Court. 

Failing the direct agreement of the parties on the composition of the Arbitra- 
tion Tribunal, the following course shall be pursued: 

Each party appoints two Arbitrators, and these together choose an Umpire. 

If the votes are equal, the choice of the Umpire, is intrusted to a third Power, 
selected by the parties by common accord. 

If an agreement is not arrived at on this subject, each party selects a different 
Power, and the choice of the Umpire is made in concert by the Powers thus 
selected. , . 

The Tribunal being thus composed, the parties notify to the Bureau their 
determination to have recourse to the Court and the names of the Arbitrators. 

The Tribunal of Arbitration assembles on the date fixed by the parties. 

The Members of the Court, in the discharge of their duties and out of their 
own country, enjoy diplomatic privileges and immunities. 



